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Ideas Concerning Tariffs and Their Phraseology. 


By Eric E. Exsert, I. C. C. Practitioner 


This article is reprinted from the May and June (1936) issues of “THE TARIFF,” 
the eH codne of The Traffic Club of Newark 


AVE you, too, heard the oft-repeated statement that ‘‘tariffs of com- 

mon carriers could and should be simplified,’’ coupled with a demand 

for more brevity and clarity, and less prolixity and complexity, in the 

published rate schedules,—the price-lists or so-called ‘‘tariffs’’ of the 

interstate common carriers* which are subject to rate regulation? ‘‘ Yes, 
frequently,’’ is the reply generally forthcoming. 

Analysis will prove to be interesting. ‘‘Clarity’’ and ‘‘brevity’’ 
are not synonomous, nor does tariff simplification go hand in hand with 
brevity and clarity, notwithstanding some rather general confusion of 
thought to the effect that the terms are consonant with each other instead 
of being in actual conflict, as they are to no slight degree, in their appli- 
cation to tariff compilation. 

The premise on which we are constrained to proceed with a further 
consideration of this subject is that of the mandatory requirement of the 
statute* that rates and charges, and all rules and regulations which in 
anywise affect the measure, extent, or value of the services, shall be 
“plainly stated,’’ which phrase appears in both Parts I and II of the 
Interstate Commerce Act. 

It is a cardinal principle that all charges shall be stated with 
definiteness and certainty, which also connotes completeness. Tariffs 
have been known to state that the ‘‘cost’’ or ‘‘actual cost’’ of the rendi- 
tion of some service would constitute the charge to be assessed. The 
Cireuit Court of Appeals of the U. S. in 1914 in Cudahy Packing Co. v. 
G.T. W. Ry. Co., 215 Fed. 93+, condemned the publication of rates and 
charges in such manner because of uncertainty as to the amount. The 
invalidated tariff provision was for ‘‘actual cost including labor * * * ”’ 
for icing, an accessorial service. The Court said: ‘‘By holding itself out 
voluntarily as ready to ice car load shipments, plaintiff brought itself 
within the supervisory and regulatory provisions of the act with respect 
to reasonableness, certainty, and publicity of rates’’ and that ‘‘ * * * 
no payment can lawfully be demanded or received except in accordance 
with a fixed and definite schedule of charges duly published and filed’’ 
(Italics supplied). 

‘Tariffs must be applied accordingly to the plain terms of the lan- 
guage employed,’’ when they are free from ambiguity, to quote from the 

mmission in Kenner Truck Farmers Assn. v. Illinois C. Rd. Co. 
(1914), 32 I.C.C. 1, 5. In Detroit Coal Co. v. Michigan C. Rd. Co. 
(1917), 46 I.C.C. 231, 234, the Commission said: 


_ 


*This article is confined to common carriers; those subject to the Interstate 
Commerce Act, US.C.A., Title 49. 


tCertiorari denied by Supreme Court, 234 U. S. 764, 58 L. ed. 1582, 34 S. Ct. 998. 
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‘*Tt is clear, however, that the express terms of the tariff must 
govern. The rule that tariff provisions can not be altered by custom, 
or by the intention of the framers, or by any understanding or mis. 
understanding on the part either of the carriers or the shippers, 
seems too well settled to require the citation of authorities.’’ 


The intent of the carrier is controlling and binding only in so far 
as it is sufficiently and completely expressed in a definite manner in the 
language of the printed schedules. Lothrop v. Spokane, P. & 8. Ry. Co. 
(1926), 10 F. (2d) 225; Magnolia Provision Co. v. Beaumont, 8. L. ¢ 
W. Rd. Co. (1927), 20 Fed. (2d) 384, affirmed, Beaumont, 8. L. & W. 
Rd. Co. v. Magnolia Provision Co. (1928), 26 Fed. (2d) 72. The intent 
of the tariff maker is not superior to the tariff terms, and if ambiguity 
exists, when construed within reason, the doubt is one to be resolved 
against the framer; but a strained or unnatural construction shall not 
prevail ; tariffs are entitled to receive a reasonable interpretation. West- 
ern Classification Case (1912), 25 I. C. C. 442; Lautz Marble Corp. v. 
Erie Rd. Co. (1926), 115 L.C.C. 543; Jewel Tea Co. v. Delaware, L. & W. 
Rd. Co. (1927), 129 I.C.C. 424. In a concurring opinion in Powers Fruit 
Co. v. P. R. R. Co. (1928), 142 1.C.C. 346, Commissioner Woodlock, at 
p. 350, said : 


‘*I concur in this case because the interpretation placed upon 
the provisions of defendant’s tariffs seems reasonable. The commis- 
sion has repeatedly held that in construing tariffs the rule of fair and 
reasonable construction must govern. This can not, however, sustain 
a defense of indefinite tariff provisions based upon what might have 
been the intention of the framer. Clear and definite tariff provisions 
would protect the carriers from consequences such as those exempli- 
fied in this case and would save the commission much time and er 
pense in dealing with such issues.”’ 


The Federal Courts have repeatedly held that tariffs filed with the 
Interstate Commerce Commission have the force of a statute. See Eagle 
Cotton Oil Company v. Sou. Ry. 46 Fed. (2d) 1006, et al. The Supreme 
Court has said that the terms of a tariff cannot be waived, not even by 
mutual consent of carrier and shipper. Davis v. Henderson (1924), 266 
U. S. 92. This doctrine was applied by the Interstate Commerce 
Commission in Sengel Motor Co. v. Kansas City Southern Ry. 
Co. (1929), 151 I.C.C. 376. As an illustration, when a carrier’s tariff 
refers to a classification containing bill of lading terms and conditions, 
they are binding and cannot be varied or deviated from (whether or not 
a bill of lading is in fact issued), except to the extent that they would 
be invalid if contrary to Sec. 20 (11) of the aforesaid Act, which applies 
alike to common carriers engaged in rail and motor transportation, and 
provides, inter alia, for not less than a nine months’ period for filing 
loss and damage claims. 

There are some who consider a tariff as being chiefly, if not merely, 
a schedule or tabulation of certain figures purporting to show the rate 
or charges for transportation alone, but many of the cases which have 
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come into the Federal Courts that have involved the penal provisions 













































- of the Interstate Commerce Act and the Elkins Act, have revolved about 
ule. some incidental or accessorial service or privilege, or an allowance there- 
for, as contradistinguished from the transportation service itself for 
pers which there had not been any departure from the published rate, as 
such. The Federal Government recently (this year) imposed fines ag- 
> far gregating $7,000 (and additional cases are pending) because ice re- 
1 the quired for the preservation of certain shipments was transported with- 
1. Co. out the collection by the carrier of a charge for the icing service— 
L. & incidental to transportation itself—and because the bills of lading failed 
¢ W. to state the fact of such icing in conformity to the tariff provisions. 
ntent Hence, we can better perceive the clear import of the mandate for 
guity § a strict observance of rules and regulations, since the applicable rules 
olved and regulations in a tariff serve to specify the measure of the total ser- 
ll not § vice—or limitations thereof—to be rendered at the published rate; and, 
West- @ asa corollary, there is thus forcefully demonstrated the requisite need 
rp. Vv for a clear and complete statement of all services incidental to transpor- 
& W. & tation, as well as any limitations thereon. Parts I and II of the Inter- 
Fruit § state Commerce Act both contain inhibitions against granting a shipper 
ck, at @ or consignee any privileges or facilities except such as are specified in 
the carrier’s tariff. 
It is principally in connection with the last-stated phase of tariff 
- compilation and publication that difficulty is encountered in an effort 
ro and @ °° adopt the view of those desiring simplicity and brevity. Certainly 
asian less difficulty is encountered when stating the rates themselves. Brev- 
+ hen ity is diametrically opposed to a full statement of the terms and con- 
wisi ditions governing the complete transportation, including the varied 
cempli- accessorial services. Clarity and specificness require a complete state- 
nd & ment of all the various terms and conditions in a multiplicity of tariff 
rules and regulations for application to all cireumstances and conditions 
fairly conceivable. A Federal Court held in Alton & Sow. v. U. 8., 49 
rith the Fed. (2d) 414, that the ‘‘statute requiring carriers to file tariffs or 
e Eagle @ schedules was intended to mean that the total charge payable by a 
upreme % shipper could be clearly ascertainable so as to prevent discriminatory 
even by & auxiliary charges.’ 
4), 266 As distinguished from the abstract rates themselves, the rules and 
mmere @ regulations in ‘‘tariffs are but forms of words,’’ as the Supreme Court 
rn Ry. @ expressed itself in I.C.C. v. Baltimore & O. R. Co. (1912), 225 U. 8. 326, 
’s tarif % 56 L. ed 1107, 32 Sup. Ct. Rep. 742; see also Import Rates on Manganese 
nditions, Ore (1912), 25 1.C.C. 663. In support of the writer’s statement as to 
r or not @ the vital need—to prevent serious consequences—of the exercise of a 
y would @ great degree of care in the use of precisely such language as will appro- 
1 applies % priately and adequately express the intent of the carriers, it should 
ion, and suffice to cite the following fact. For many centuries controversy and 
or filing litigation have revolved about the construction which should be placed 
upon certain of the language (forms of words) which had been chosen 
t merely, @ to express ideas in treaties between nations, in legislative statutes, in 
the rate commercial documents and business agreements. Wars between nations 
ich have™ have actually been fought because of a diversity of opinion as to precise- 
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ly what was the intendment of some word or clause; and the determina- 
tion of court cases has hinged upon such a seeming triviality as the 
omission or inclusion of a comma in a written document or statute. And 
in this matter, as we have been repeatedly told by the Federal Courts 
including the Supreme Court, tariffs of common carriers have the bind- 
ing force of a statute; moreover, that the rules of tariff construction do 
not differ in fundamentals from those applicable in court litigation in- 
volving the phraseology of written instruments, such as contracts. Van- 
Dusen-Harrington Co. v. Northern P. Ry. Co. (1929), 32 Fed. (2d) 
466; Pillsbury Flour Mills Co. v. Great Northern Ry. Co. (1928), 25 
Fed. (2d) 66; Updike Grain Co. v. Chicago & N. W. Ry. Co. (1929), 
35 Fed. (2d) 486. 

Unfortunately, space will not permit citation of many illustrations— 
both interesting and convincing—of the employment of inept language or 
poor diction to express an idea or purpose, frequently disclosed in tariffs 
containing faultily-expressed intermediate rate application rules or the 
use of generic terms versus specific names of commodities, or failure to 
specify sizes of containers, etc. The failure of tariff makers to be suf- 
ficiently specific in these and many other respects may well be considered 
attributable to a rather common lack of sufficient effort, in the general 
use of our language, to accomplish the correct expression of the intent, 
inasmuch as this basic condition has existed for centuries and its dire 
effect in the case of tariffs is only too well realized. Such lack of dili- 
gence has alone been the inception of many cases of avoidable litigation 
that have been presented to the Interstate Commerce Commission and 
the courts for adjudication in certain classes of cases involving the 
interpretation of tariffs. The Federal Courts have had to consider such 
cases in view of the well-established legal principle that tariff phrase- 
ology is subject to being construed by courts, as distinguished from the 
Commission’s function, among others, of dealing with the reasonable 
or discriminatory character of rates, charges, and rules, and the deter- 
mination of what is meant by special transportation terminology or 
nomenclature on which the courts have sometimes been reluctant to ex- 
press an opinion without a prior determination by the Interstate Com- 
merce Commission because of its specialized experience and knowl- 
edge. W. P. Brown & Sons Lbr. Co. v. Louisville & N. R. Co. (1936), 
82 F. (2d) 94 (C. C. A., 6th Circuit). 

And the penal cases necessarily are tried in the courts. Illustra- 
tive of the consequences which may flow from failure to describe com- 
modities with sufficient particularity in tariffs, attention is directed to 
a very interesting case, . 8. v. Gulf Ref. Co. (1925), 268 U. S. 542. 
The issue was whether the shipper and the carrier were criminally 
liable under the penal provisions of the Elkins Act on shipments de- 
scribed as ‘‘unrefined naphtha,’’ not as ‘‘gasoline,’’ when there were 
two commodity descriptions in the tariffs, one for ‘‘unrefined naph- 
tha’’ and the other for ‘‘gasoline’’, with a higher rate on the latter 
than the former; whereas, so little difference between the commodities 
appeared to exist, in fact, that the indictments were obtained on the 
premise that the commodity shipped should have been described a 
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gasoline, and should have been considered subject to the higher rate 
therefor, on the allegation that the naphtha was at least partially re- 
fined and, therefore, not within the term ‘‘unrefined naphtha.’’ 

Brief comment on a trend toward Bureau or Agency tariffs may 
not here be inapposite. While their use has reduced the total number 
of tariffs to be issued and maintained, thus disclosing advantages in 
certain respects, their issuance necessarily tends toward the opposite of 
simplicity and brevity because of the varied conditions of different 
carriers, requiring individual treatment, that need to be incorporated 
in a single issue which unavoidably becomes relatively quite volumin- 
ous and complex. 

From the foregoing observations it is respectfully submitted as 
manifest that tariff simplicity, an ideal long sought to be achieved, can 
probably never be accomplished to the degree sought by some to be 
attained, unless accompanied by a lack of due regard for the legal re- 
quirement that all provisions shall be fully and plainly stated,—the 
antithesis of brevity and simplicity. The writer is not, however, to be 
understood as asserting that in certain respects some degree of tariff 
simplification may not be accomplished. Indeed, much in that direction 
has in recent years been accomplished, sometimes with a sacrifice of 
clarity; and the reform is continuing, but the diligent efforts in that 
direction have not served to still the ery for tariff simplification, which 
it is predicted may not be expected to be fully realized, since Utopian 
dreams seldom do fully materialize. Moreover, it would not be in the 
best interest and safety of either shipper or carrier that the tariff com- 
piler should yield to the demand without due regard, on the other hand, 
for the mandate of the regulatory statute that everything shall be fully 
and plainly stated. 





Congress Adjourns 


The Second Session of the 74th Congress adjourned early Sunday 
morning, June 21st. The 75th Congress will convene on January 5, 
1937. All bills not passed automatically died, and will have to be rein- 
troduced in the next Congress in order to be given consideration. Among 
the bills which failed of enactment were the Guffey-Vinson Coal Stabili- 
zation Bill (a proposed substitute for the invalidated Guffey-Snyder 
Act), the Wagner Housing Bill, the Copeland Pure Food and Drugs 
Bill, and the Through Routes Bill (S. 1636 and H. R. 5364). 

A table showing final status of various bills is included in this issue 
of the Journal. 





Lobby Bill Killed in House 


__ The Black-Smith Bill providing for the registration of lobbyists was 
killed in the House of Representatives on June 17th by a vote of 264 to 
77, when the House rejected the conference report. 





Representative Huddleston Defeated in 
Primaries 


Representative George Huddleston, Democrat, of Birmingham, Ala., 
who has represented the Ninth Alabama District in the House of Repre- 
sentatives since March 4, 1915, and who is the ranking majority member 
of the Committee on Interstate and Foreign Commerce, has been de- 
feated for reelection in the run-off primaries held on June 9th. 





Twelve Members of Congress to Retire Voluntarily 


Twelve members of the 74th Congress have indicated they will 
voluntarily retire and not seek reelection. They are Representatives: 

McSwain, of South Carolina, Chairman of the Committee on Mili- 
tary Affairs; Oliver, of Alabama; Cross, of Texas; Samuel B. Hill, of 
Washington, who has been appointed a member of the United States 
Board of Tax Appeals; Isabella Greenway, of Arizona; Ayers, of Mon- 
tana; Rogers, of New Hampshire; Moran, of Maine; Sandlin, of Louisi- 
ana; Burnham, of California; Christianson, of Minnesota; and Parks, 
of Arkansas. 





Witnesses Before Committees of Congress 


The Senate, on June 18th, passed and sent to the President, H. R. 
8875, which had previously been passed by the House of Representatives, 
and which provides that whenever a witness summoned to appear before 
a Congressional committee to testify fails to appear, or fails to produce 
any books, papers, records or documents, or refuses to answer any ques- 
tions pertinent to the subject under inquiry, a statement of the facts 
is to be reported and filed with the President of the Senate or the Speaker 
of the House, and is by them to be certified to the United States Attorney 
for submission to the proper grand jury. The bill has been signed by the 
President. 





Investigation of Railroad Financing 


The Senate has adopted Senate Resolution 227 authorizing its 
Committee on Interstate Commerce to continue its investigation of rail- 
road financing. The Committee is given an additional $75,000 for its 
expenses. 












TABLE SHOWING STATUS OF TRANSPORTATION LEGISLATION 
AT CLOSE OF SECOND SESSION—SEVENTY-FOURTH CONGRESS. 
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a., 8. H.R. Senate House 
"e- 4747 Appeals from I. C. C. Orders None None 
1288 2748 Block Signal Systems Passed Hgs. 
er 543 3617 Bridge and Track Inspection Cal, None 
le- 1630 5378 Dismissal Compensation None None 
4174 11609 Dismissal Compensation (New Bill) Disc Disc. 
3452 Eight Hour Day—Motor Vehicle 
Drivers None None 
3919 10000 Hight Hour Day—wWater Carrier 
Officers None None 
ly 8467 False Billing—Sec. 16a Shipping Act Signed Signed 
| 3363 Federal Licensing of Corporations None None 
59 2022 Full Crews Cal. None 
vill 8055 11554 Government Contracts Passed Passed 
‘ 2573 7541/10595 Government Ownership of Railroads None None 
‘li 4301 Grade Crossing Elimination Cal. 
a 1152 Hague Rules Bill Hgs. None 
of 8. J. Res. 3 Hours of Labor, etc., Reg. by Consti- 
ites tutional Amendment None None 
on- 1562 2870 ##Hours of Service Cal. None 
ie $152 Interstate Workmen’s Compensation None None 
Ls1- 8.C.R.6 age Legislative Rate-Making None None 
rks, 2512 11663 Lobbyist Registration Passed Rejected 
8. Res. H. J. Res. 
287 281 M. & St. L. Railroad Hgs. None 
9961 Motor Vehicle Speed Regulation None None 
3263 Pettengill Fourth Section Hgs. Passed 
2944 Practice before Government Depart- 
ments Ppd. None 
146 Pullman Surcharges None None 
R 4323 10641 Railroad Land Grant Records None Passed 
Pe 10663 Railroad Retirement Act Amendment None None 
ives, 10664 R. R. Pension—Taxing Act Amend- 
fore ment None None 
juce 1635 5365 Reorganization of I. C. C. Hgs. None 
nee. 3841 R. R. Reorganization Act (Sec. 77) 
| Amendment Signed Signed 
‘acts 1631 5363 Reparation, Limitation On None None 
aker 1636 5364 Routing—Amending Section 15 (4) Passed Hgs. 
rney 4655 9969 Ship Owners Liability Signed Signed 
the 3500 8555 Ship Subsidy Signed Signed 
4 3501 Shipping Act Amendments None None 
1618 2749 Six Hour Day on Railroads None None 
7442 Tariff Printing None None 
12395 Tax Bill Signed Signed 
8630 Thirteenth Section, I. C. Act None None 
87 2746/7198 Thirty Hour Week—Industry Cal. 
2511 6031 Train Dispatching Offices Passed Hgs. 
27/344 169/3259 Train Lengths Cal. None 
> its 7544 Transportation Department None None 
> i] 2726 7901 Twenty-Hight Hour Bill None None 
rau- 3787 U. 8. Administrative Court None None 
yr its 1632 5371 Water Carrier Regulation Cal. Cal. 
8598 Water Transportation of Explosives None None 
Cal.—Means on Calendar. —Means —Means Action Postponed. 
Dise.—Means Discontinued. Signed Means Signed tr Precdent - 
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Some Recently Enacted Laws of General Interest 


Price-DIscRIMINATION AOT 


The recent Congress enacted a law commonly referred to as the 
Chain Store or Price-Discrimination Act. It provides that: 

It will be unlawful to discriminate in price between different pur- 
chasers of commodities of like grade and quality * * * where the 
effect of such discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce. Further, it pro- 
vides that the Federal Trade Commission may, after due investigation 
and hearing to all interested parties, fix and establish quantity limits. 
It may set up limits in any line of commodities in order to prevent unjust 
discrimination or promotion of monopoly. Further, it is provided that 
nothing in the act shall prevent persons engaged in selling goods from 
selecting their own customers in bona fide transactions and not in re- 
straint of trade, and nothing shall prevent price changes from time to 
time where in response to changing conditions affecting the market for 
or the marketability of the goods concerned, such as but not limited to 
actual or imminent deterioration of perishable goods, ete. The act also 
provides that nothing contained therein shall prevent differentials which 
make only due allowance for differences in the cost of manufacture, 
sale, or delivery resulting from the differing methods or quantities in 
which such commodities are to such purchasers sold or delivered. It pro- 


vides a penalty of $5,000 or imprisonment of not more than one year for 
violation of the act. It likewise prohibits the payment of anything of 
value to or for the benefit of a customer in the nature of a commission, 
brokerage, or other compensation. 

Copies of the Act will be furnished upon receipt of 10¢ to cover 
cost of mailing. 





WatsH-Heatey GoverNMENT Contract Act 


Congress enacted at its recent session a law known as the Walsh- 
Healey Government Contract Act, which provides that public contracts 
in excess of $10,000 made by any executive department or agency of the 
Government shall include stipulations requiring the contractor to be a 
manufacturer or regular dealer in the materials for which he is con- 
tracting, and that he may not pay less than the prevailing wages for 
persons employed in the industry and similar industries operating in 
the locality. In other words, the Secretary of Labor is empowered to 
determine if a contractor or seller of goods to the Government is paying 
a wage comparable with that paid by similar industries. The law also 
prohibits the purchase of any goods or making of any contract with a 
firm employing child or convict labor. 

Copies of the Act will be furnished upon receipt of 10c¢ to cover 
cost of mailing. 
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TRANSPORTATION OF STRIKE-BREAKERS 


The recent Congress enacted a law the intent of which is as follows: 

‘‘Making it a felony to transport in interstate or foreign commerce 
persons to be employed to obstruct or interfere with the right of peace- 
ful picketing during labor controversies.’’ The Act reads as follows: 

“‘That whoever shall knowingly transport or cause to be trans- 
ported, or aid or abet in transporting, in interstate or foreign commerce, 
any person with intent to employ such person to obstruct or interfere, 
in any manner, with the right of peaceful picketing during any labor 
controversy affecting wages, hours, or conditions of labor, or the right of 
organization for the purpose of collective bargaining, shall be deemed 
guilty of a felony and shall be punishable by a fine not exceeding $5,000, 


or by imprisonment not exceeding 2 years, or both, in the discretion of 
the court.’’ 





Senator Wheeler’s Address on Price Fixing 


[ a radio address entitled ‘‘ America Must Choose,’’ delivered 

on Friday night, June 5, 1936, Senator Wheeler, Chairman of 
the Interstate Commerce Committee of the Senate, expressed 
himself as opposed to price fixing, and as favoring competition. 
The following is quoted from his address: 


“‘As an illustration, the Interstate Commerce Commission may 
order a rate to go into effect. One or two roads, being more efficient or 
better located, can make a profit at the new low rate. The Supreme 
Court places an interpretation on the Constitution to the effect that if 
the low rate might be unprofitable to inefficient railroads, then as to the 
latter the order can be declared illegal as taking property without due 
process of law. Certainly the Interstate Commerce Commission is as good 
aregulatory body as the Government has ever set up, and yet if they are 
compelled to fix rates so high that poorly located, inefficient railroads can 
make a profit, they are not rendering a very valuable service to the 
public. Busses and trucks have done more to bring about efficiency 
and lower rates in railroads than all the years of regulation by the 
Interstate Commerce Commission. It is a clear illustration of the fact 
that competition is able to accomplish for the public what a Government 
agency is powerless to do. 


“If price fixing is necessary to our economic life, then we should 
face the facts and know what we are getting into. I am not ready to 
believe that the American people are willing to abandon their funda- 
mental business privileges so easily. I am not ready to believe that the 
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American people are yet willing to so radically change their form of 
government. Certainly I will never believe that the people should have 
their form of government changed in this way without being fully 
aware of the processes which are bringing about the change.’’ 





Capital Stock Tax 


The Bureau of Internal Revenue made public, on June 26th, the 
following announcement with respect to capital stock tax: 

The Bureau of Internal Revenue calls attention to the fact that 
Section 401 of the Revenue Act of 1936 reduces the rate of capital 
stock tax imposed on corporations by Section 105 of the Revenue Act 
of 1935 from $1.40 to $1.00 for each full $1,000 of the declared value. 
In filing returns for the current taxable year ending June 30, 1936 
(which returns are required to be filed on or before July 31, 1936, with 
the collector of internal revenue for the district in which the principal 
place of business of the corporation is located), corporations are re- 
quired to make an original declaration of value for their capital stock 
and pay any tax due at the rate of $1.00 for each full $1,000 of such 
declared value. Under the law an entirely new value may be declared 
for the capital stock on the 1936 return, regardless of any declaration 
of value made for any previous year. 

In view of the fact that prior to the enactment of the Revenue Act 
of 1936 on June 22, 1936, the capital stock tax return forms had been 
printed and forwarded to collectors of internal revenue for distribution, 
it became necessary, upon receipt of information that the revenue bill 
had become a law, for the Bureau of Internal Revenue to telegraph 
collectors to change the tax rate printed on the forms from $1.40 to 
$1.00 and, in the event the forms had already been distributed, to advise 
taxpayers of the change in the tax rate made by the new Act. 

A Treasury decision amending the capital stock tax regulations with 
respect to the rate of tax, and making certain other modifications neces- 
sary as the result of further changes in the law, is in the course of 
preparation and will be issued at an early date. 





United States Supreme Court Adjourns 


The United States Supreme Court adjourned the October, 1935, 
Term on June Ist. It will not convene again until Monday, October 5, 
1936. 





Bawaba bp 


New York Minimum Wage Law Declared 
Unconstitutional 


By a 5-to-4 vote, the Supreme Court of the United States has de- 
clared the New York Minimum Wage Law for Women and Minors, of 
1933, unconstitutional. In so doing it held that its decision in the 
District of Columbia Minimum Wage Law Case, Adkins v. Children’s 
Hospital, 261 U. 8. 525, was controlling, and that the law violated the 
liberty of contract guaranteed by the Fifth Amendment, and the due 
process clause of the New York State and Federal Constitutions. The 
opinion of the majority of the Court was delivered by Mr. Justice 
Butler. Mr. Chief Justice Hughes delivered a dissenting opinion, con- 
eurred in by Justices Brandeis, Stone and Cardozo. Mr. Justice Stone 
delivered a separate dissenting opinion concurred in by Justices 
Brandeis and Cardozo. The minority of the Court were of opinion that 
the Adkins Case was not controlling, and that the Federal Constitution 
did not prohibit the law. 





Carrier’s Taxing Act Held Unconstitutional 


Justice Jennings Bailey of the District Court of the United States 
for the District of Columbia, on June 30th, signed a decree holding the 
Carriers’ Taxing Act to be unconstitutional. 

Justice Bailey ‘‘clarified’’ his earlier memorandum by saying that 
his decision invalidating the taxing statute was not to be construed as 
invalidating the Retirement Act; that what he held was that the Gov- 
ernment could not collect taxes from the carriers or their employes for 
the purposes of replacing in the Treasury the funds dispersed as pen- 
sion payments. 

Under the decree signed by Justice Bailey the Railroad Retirement 
Board will be permitted to examine the records of carriers to obtain 
necessary information on which annuity rights may be determined, but 
the expenses of such an examination are to be borne by the Board, and 
it is enjoined from compelling the carriers to furnish such information. 





Transportation of Convict-Made Goods 


The United States Circuit Court of Appeals, at Cincinnati, Ohio, 
has upheld the constitutionality of Public Law No. 215, 74th Congress, 
which relates to the transportation in interstate commerce of convict- 
made goods. The opinion of the United States District Court for the 


Western District of Kentucky in Kentucky Whip & Collar Co. v. Ti- 
nois Central R. R., was affirmed. 
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Canadian “New Deal” Acts Held Invalid 


The Supreme Court of Canada, on June 17th, passed upon the 
validity of eight Acts passed by the ‘‘New Deal’’ government during 
the reign of Premier Bennett. The Court held two of the laws to be 
constitutional, two of them to be unconstitutional, and one to be partly 
valid and partly invalid. As to three of them the Judges were evenly 
divided in their opinions. The primary question before the Court was 
whether the Federal Government, under the British North America 
Act, which is the Canadian Constitution, had the power to enter certain 
legislative fields, it being claimed that this power rested exclusively with 
the provinces. The decisions of the Supreme Court of Canada are not 
final, since they may be appealed to the Privy Council of England, the 
highest judicial tribunal of the British Empire. 

One Act declared unconstitutional provided for unemployment in- 
surance based upon contributions from employers, workers and the 
State. Another Act declared unconstitutional was one which provided 
for cooperative marketing by farmers, but which compelled the minor- 
ity producers to be bound by the acts of the majority. The Trades and 
Industries Commission Act was held partly invalid by reason of the 
fact that some of its provisions applied to individual trades and com- 
modities and to local districts. The Farmers’ Creditors’ Arrangement 
Act was held to be valid. The Limitation of Hours Act, the Minimum 
Wage Act and the Weekly Days of Rest Act were those upon which the 
Judges were evenly divided in their opinions. 





Coordinator Discusses Future of Transportation 


The Federal Coordinator of Transportation, on June 16th, addressed 
the American Institute of Cooperation, at the University of Illinois, 
Urbana, IIl., on ‘‘The Future of Transportation In The United States.” 
He predicted that there will be improvements in equipment and facilities 
as well as improvements in operation, service, rates, and ways of doing 
business. 





Coordinator Addresses Engineers 


The Federal Coordinator of Transportation delivered an address at 
the Alumni Dinner of the Massachusetts Institute of Technology, 
Symphony Hall, Boston, Mass., on June 8, 1936, on the subject ‘‘The 
Engineer In Transportation.’’ In this address he urged the creation of 
a central research organization by the railroads. 
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Office of Federal Coordinator of Transportation 
Discontinued 


Title I of the Emergency Railroad Transportation Act of 1933, 
and the office of Federal Coordinator of Transportation, came to an 
end at midnight on June 16, 1936, by reason of the failure of Con- 
gress to pass a continuing resolution. 

The last effort to continue this office was the introduction by 
Senator Wheeler of a resolution which would give the Coordinator 
ninety days within which to complete the reports which he now has in 
preparation. The resolution provided for no additional assessment 
against the carriers. 

The extension of Mr. Eastman’s office was opposed by both rail- 
road labor and management. Mr. Eastman has resumed his duties as 
a member of the Interstate Commerce Commission. 





Completion of Coordinator Reports 


Commissioner Eastman has indicated that he plans to complete 
the reports which he had in preparation as Federal Coordinator of 
Transportation, dealing with transportation subsidies, short line rail- 
roads, labor standards other than on railroads, and employment rec- 
ords of fifteen carriers. During the past week announcement was made 
at the White House that the President has asked the Director of the 
Budget whether any funds could be allocated for the purpose of en- 
abling Commissioner Eastman to complete these reports. 





Coordinator Names Additional Roads for 
Financial Investigation 


One of the last official acts of the Federal Coordinator of Trans- 
portation, on June 16, 1936, was to send a letter to Chairman Wheeler 
of the Committee on Interstate Commerce of the Senate, naming ad- 
ditional roads for investigation as to their financing, pursuant to Senate 
Resolution 71. Additional roads selected were the Seaboard Air Line 
Railway Company, the Boston & Maine Railroad, and the Maine Central 
Railroad, because of their inter-relations with the Pennsylvania Rail- 
road Company. He also selected the Chicago Great Western Railroad 
Company and the Lehigh & New England Railroad Company because 
of their inter-relations with the ‘‘ Van Sweringen group.’’ 





Coordinator’s Reports and Surveys 


The Federal Coordinator of Transportation, prior to June 
16th, made public the following reports and surveys. 


Cost Frnpine 


A report on ‘‘Cost Finding in Railway Freight Service For Regu- 
latory Purposes,’’ prepared by John H. Williams, with the assistance 
of an Advisory Committee. Mr. Williams recommends that the cost 
structure and method of cost finding, described at length in the report, 
first be made effective and perfected on a limited number of roads 
selected to be representative of railroading at large, before it is made 
effective with all Class I roads as a group. The Coordinator says the 
trial or adoption of the plan rests with the railroads and the Interstate 
Commerce Commission, and that while the inquiry into the subject was 
the result of special statutory direction, he is without power to compel 
the introduction of the new system. The report contains 108 pages, 
with an appendix of 45 pages. 


CoNnTAINERS 


A report prepared by Mr. R. L. Lockwood, his Director of the 
Section of Property and Equipment, urging the formation of a Nation- 
wide agency, or agencies, to transport freight in portable containers. 
The report estimates that approximately 100,000,000 tons of freight 
could be moved economically every year in this manner. 


RaILRoOAD-OWNED GRAIN ELEVATORS 


A Supplemental report prepared by one of his research assistants, 
Mr. J. A. Little, of Lincoln, Nebr., relating to the leasing of grain 
elevators by railroads. The original report was made in August, 1934. 

The supplemental report deals further with the leasing of railroad- 
owned elevators and the use of such elevators as transportation facilities 
and in grain marketing. The report states that large grain dealers 
at Chicago, Kansas City, St. Joseph, Omaha and Council Bluffs have, 
for years, had an unfair advantage over competing grain buyers be- 
cause of the low rentals paid for the use of railroad elevators, the mak- 
ing of these leases being due to excessive competition among grain- 
carrying railroads. The report condemns these low rentals as indireet 
rebates, and renews the proposal, made in the original report, that the 
elevators at the cities named be pooled for unified operation and con- 
trol. 


Survey or Ruxies GovERNING WaGE PAYMENTS 


A report prepared by his Section of Labor Relations on the labor 
agreement rules of the railroad train and engine service. These rules have 
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often been the subject of controversy and criticism, and the Coordinator 
was of the opinion that it was desirable to develop the basic facts by an 
appropriate inquiry. 


Repar SHops aNp FAcImLITIES 


A report of his Section of Property and Equipment dealing with 
the consolidation or joint use of railroad major repair shops and the 
modernization of repair shop facilities. The report makes no recom- 
mendations with respect to specific action by the railroads, but presents 
facts and conclusions for consideration of individual roads and by the 
Association of American Railroads. 


MERCHANDISE TRAFFIC CONCLUSIONS 


The Federal Coordinator of Transportation, on May 29th, submitted 
to the Regional Coordinating Committees his conclusions on merchandise 
traffic. He approved virtually in its entirety the Merchandise Traffic 
Report of his Section of Transportation which was released on March 17, 
1934, and which has since been the subject of extensive conferences. 
The Coordinator confirms the finding that the railroads have been losing 
merchandise traffic steadily largely because other transportation 
agencies have taken advantage of the slowness, inconvenience and ex- 
cessive cost of railroad merchandise service, and concludes that what is 
left of this traffic is being handled at a loss, due to wasteful duplication 
of services, facilities and routes. He approved the proposal to pool 
railroad 1. ¢. 1. freight, express and forwarder traffic into one, two, three 
or four railroad-owned merchandise agencies, each national in scope. 
He states that he is forced to the conclusion that if progress is to be 
made some form of compulsion is necessary, either by the Association 
of American Railroads or by the Government. 


CONCLUSIONS ON PASSENGER TRAFFIC 


The Federal Coordinator of Transportation, on June 12th, sent to 
the Regional Coordinating Committees a statement of his position with 
reference to the conclusions and recommendations in the Passenger 
Traffic Report. He did not express his conclusions, pro or con, on each 
specific item in the report, and dealt with principles more than with 
details. He congratulated the railroads upon the fundamentally im- 
portant steps they have taken and are taking toward a profitable pas- 
senger service, saying that the whole railroad attitude toward this sev- 
vice seems to have changed. Air-conditioning, modernization of cars, 
speeding up of trains and reductions of basic fares are, in the opinion 
of the Coordinator, only the beginning of what is possible in rehabilita- 
ting the passenger branch of railroad business. He urges increased 
consideration of light-weight cars, self-propelled, and capable of being 
used either singly or in multiple-unit service. He urges new facilities 
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for quick, frequent and flexible service at low cost. He pointed out 
that the opportunities which such service presents for reemployment 
of men, provided the working rules are not too restrictive and do not 
— the requirements of safety, should be made clear to the em- 
ployees. 





Ex Parte 104—PART Il—Terminal Services 


The Interstate Commerce Commission has issued the following Sup- 
plemental Orders in Ez parte 104—Part II—Terminal Services: 


Supplemental 
Order No. Carriers Industries 
60 Lehigh Valley R. R. Co. William Wharton Jr. & Co., 
Central R. R. of N. J. Easton, Pa. 


61 Pennsylvania R. R. Co. Midvale Company, 
Reading Co. Nicetown, Pa. 


53 Chicago, Milwaukee, St. Paul A. O. Smith Corporation, 
& Pacific R. Co. Milwaukee, Wisc. 


64 Central R. R. of N, J. Warren Foundry & Pipe 
Delaware, Lackawanna & Corp., Phillipsburg, N. J. 
Western R. R. 
Lehigh Valley R. R. Co. 
Pennsylvania R. R. Co. 


Wabash R. R. Co. A. E. Staley Manufacturing 
Baltimore & Ohio R. R. Co. Co. 

Pennsylvania R. R. Co. Mississippi Valley Structural 
Illinois Central R. R. Co. Steel Co. 

Illinois Terminal Co. Decatur, Ill. 

Belt Ry. Co. of Chicago Chicago By-Products Coke 
Chicago & Illinois Western Co., Chicago, Ill. 


R. R. 
Illinoig Central R. R. Co. 


Elgin, Joliet & Bastern Ry. American Steel Foundries, 
Co. Indiana Harbor, Ind. 
Indiana Harbor Belt R. R. 
Co. 


It has also issued an order postponing the effective date of the order 
of May 8, 1936, attached to its Forty-Eighth Supplemental Report in 
Ez Parte 104—Part II—Terminal Services, until such date as the Com- 
mission may hereafter direct. This report dealt with the terminal al- 
lowance being paid to John Morrell & Company. The proceeding is 
reopened for further hearing at times and places to be designated by the 
Interstate Commerce Commission. 

The Commission has postponed until October 15, 1936, the order at- 
tached to its Fifty-Second Supplemental Report, relating to the Acme 
Steel Company terminal allowance. 





Ex Parte No. peetin sund Freight Charges, 


The Interstate Commerce Commission announced, on June 12th, 
its decision in Ex Parte No. 115—Emergency Freight Charges, 1935, 
authorizing the continuance of the present emergency charges, in con- 
nection with rail and rail-water freight rates, with certain modifica- 
tions, for an additional period of six months after June 30, 1936, the 
date originally fixed for their expiration. The petition of the appli- 
cant carriers for permission to continue the charges indefinitely was 
denied by unanimous vote of the Commission. Commissioners Aitchi- 
son, Porter and Tate dissented from the decision insofar as it author- 
ized any continuance of the charges. 

The Commission found that the maximum charge of 15 cents per ton 
on coal and coke should be reduced to 10 cents, and that the charge on 
iron ore should be lowered from 10 cents to 8 cents per net ton. The 
charges on unmanufactured tobacco, flaxseed screenings, so-called woods 
of value, and ores and concentrates not otherwise indexed by name, were 
removed. On iron pyrites, rough stone, and terrazzo aggregate the maxi- 
mum charge was reduced to 1 cent per 100 pounds. The maximum charge 
on raw peanuts was reduced to 3 cents per 100 pounds and that on pig 
iron to 25 cents per gross ton. A slight change was made in the basis 
of the charges on sand, gravel, crushed stone and kindred commodities. 

The following States have entered orders continuing in effect 
emergency freight charges previously authorized, in line with those 
authorized by the Interstate Commerce Commission : 

Indiana, Maine, Mississippi, Virginia, Louisiana, Arkansas, Ohio, 
West Virginia, Maryland, New Jersey, Massachusetts, Oklahoma, Mis- 
souri and Wyoming. 

In Pennsylvania, Vermont, Rhode Island and New Hampshire 
orders have been issued authorizing the filing of tariffs on short notice, 
indicating no suspension of the emergency rates so far as they apply 
to intrastate traffic. Hearings on the petitions of the railroads to con- 
tinue the emergency rates on intrastate traffic have been held in Illinois 
and Kentucky. A hearing will be held by the Iowa Commission on July 
14th. In New York a hearing will be held on July 6th, but the State 
Commission has issued an order continuing the present surcharges in 
effect ‘‘until otherwise orde 

The Ralston Purina Company and the Traffic Bureau of Nashville 
have requested the Interstate Commerce Commission to modify its order 
in Ex Parte 115—Emergency Freight Rates, 1935, so as to remove the 


surcharges on animal and poultry feed. The Commission has taken no 
action on the petition. 





I. C. C. Rules of Practice 


The Interstate Commerce Commission has revised its Rules of Prac- 
tice as of April 1, 1936. Copies are obtainable from the Government 
Printing Office, or from the Executive Secretary of this Association. 
Members desiring to secure copies should forward 16c in stamps to cover 
the cost, 10c, and 6 cents mailing charges. 





Further Hearing in North-South Citrus Fruit 
Divisions Case 


Following the decision of the Supreme Court of the United States in 
the Citrus Fruit Divisions Case, the Interstate Commerce Commission 
has scheduled a further hearing in Docket No. 24069—Atlantic Coast 
Tine R. R. Co., Et Al v. Arcade & Attica R. R. Corp., Et Al, for July 7, 
1936, before Examiners Hosmer and Furness, for the sole purpose of 
determining the amount of reparation due the complainants under the 
findings in this case. 





I. C. C. Prescribes New Regulations for 
Abandonment Applications 


The Interstate Commerce Commission has issued an order, dated 
June 1, 1936, prescribing the contents of the application and return to 
questionnaire where authority is sought to abandon a line of railroad or 
the operation thereof. 





Collection and Delivery Service in 
Official Territory 


Examiners Archer and Hosmer of the Interstate Commerce Commis- 
sion, on June 16th, began hearings in I. & S. Docket No. 4191 and 
I. C. C. Docket No. 27425, respecting the collection and delivery service 
sought to be inaugurated by carriers in Official Territory. The purpose 
of the hearing is to determine whether the provisions of the tariffs 
filed and sought to be filed are in any respect unlawful. They were 
transferred to New York City on June 25th. At the conclusion of the 
New York hearings there will be a recess until July 27th, at which time 
they will be resumed in Chicago. 





Keeshin-Chicago Great Western Motor-Rail- 
Motor Rates 


Following the oral argument in I. & S. Docket 4210—Motor-Rail- 
Motor Traffic in East and Mid-West, the Interstate Commerce Com- 
mission, on June 26th, voted not to vacate or modify its order suspending 
the tariffs pending investigation. The tariff under suspension provided 
for joint motor-rail-motor rates by the Keeshin Lines and the Chicago 
Great Western, whereby the railroad would haul loaded trucks on 
flat cars. 

At the same time, however, the Commission released its report and 
order in I. & 8. Docket 4186—Trucks on Flat Cars Between Chicago and 
Twin Cities, in which it found that schedules providing rules and charges 
for the transportation on flat cars of loaded and empty-returned trucks, 
trailers, and semi-trailers between Chicago and the Twin Cities were 
justified. The order of suspension in that case was vacated as of July 
7, 1936, and the tariffs permitted to become effective. Commissioners 
Tate, McManamy and Lee dissented. 





I. C. C. Condemns Warehousing and Storage 
Practices of Railroads at New York 


The Interstate Commerce Commission, on June 26th, entered an 
order requiring the Baltimore & Ohio, the Central Railroad of New 
Jersey, the Delaware, Lackawanna & Western, the Erie, the Lehigh Val- 
ley, the New York Central and the Pennsylvania to cease and desist, on 
or before October 1, 1936, and thereafter to abstain from permitting 
shippers in interstate commerce to occupy space by lease or otherwise in 
warehouses, buildings, or on piers owned or controlled directly or in- 
directly by, or affiliated with, these railroads in the Port of New York 
District, at rates and charges which fail to compensate them for the 
cost of providing such space. The order was entered in Ex Parte 104— 
Part VI—Warehousing and Storage of Property By Carriers at Port 
of New York, N. Y. It resulted from a further hearing which was con- 
ducted by the Commission following the failure of the railroads to com- 
ply with its findings in its earlier report, 198 I. C. C. 134. 

Commissioner Mahaffie dissented in part. He agreed that the 
situation is bad and ought to be corrected, but questions the finding that 
carrier services should not be granted at less than full cost. Such a 
principle, if applied generally, he said, ‘‘ would terminate a great many 
carrier operations. In my judgment, it is not a sound principle.’’ 





Enforcement of Motor Carrier Act Begun by 
Interstate Commerce Commission 


The Interstate Commerce Commission has inaugurated its cam- 
paign to secure compliance with the Motor Carrier Act of 1935. Repre- 
sentatives have been sent to the field to investigate complaints of viola- 
tions of the Act. 





Counsel for Motor Carriers Urge Service 
as Criterion 


In a brief filed with the Interstate Commerce Commission by John 
R. Turney, who was formerly Chief of the Section of Transportation 
on the staff of the Coordinator, and Sydney R. Prince, Jr., on behalf of 
the Acme Fast Freight, Inc., it was urged that a certificate of public 
convenience and necessity should be granted because of the service or- 
dered, and not by reason of the instrumentality used in offering it. 





Nebraska Commission Assumes Jurisdiction 
Over Trucks 


The Nebraska State Railway Commission, in a general order entered 
May 12th, has assumed jurisdiction over common carriers under the 
terms of an old constitutional provision. Nebraska was the only State in 
Western Territory making no attempt to exercise regulatory control 
over highway motor carriers. At the present time contract carriers and 
commercial carriers operating not for hire are still without regulation 
in that State. 





St. Louis Practitioners Complete Organization 


The St. Louis practitioners held another meeting on June 11, 1936, 
at which time a constitution and by-laws were adopted. It was decided 
to hold the next meeting on September 10th due to the fact that sum- 
mer vacations will interfere with a meeting prior to that time. At the 
September meeting officers will be elected. Mr. R. K. Keas, Traffic 
Manager, Laclede Steel Company, is temporary chairman until perma- 
nent officers of the organization are elected. The St. Louis Regional 
Chapter of Practitioners before the Interstate Commerce Commission is 
the name adopted by the new organization. 
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Motor Carrier Joint Boards 


The Interstate Commerce Commission has announced the appoint- 
ment of Hon. John C. Coney as a member of Motor Carrier Joint Board 
No. 2, vice Hon. Sam C. Blease, to represent the State of South Carolina. 

Hon. J. G. Hunter has been appointed a member of Motor Carrier 
Joint Board No. 30, vice Warren K. Brown, representing the State of 
California. Mr. Hunter is Transportation Engineer of the California 
Railroad Commission. 

Hon. C. V. Terrell has been appointed a member of Motor Carrier 
Joint Board No. 32, vice Hon. Ernest O. Thompson, to represent the 
State of Texas. 

Hon. C. V. Terrell has been appointed a member of Motor Carrier 
Joint Board No. 33, vice Hon. Ernest O. Thompson, to represent the 
State of Texas. 

Motor Carrier Joint Board No. 37 has been created, consisting of 
Hon. Cliff Claypool, representing the State of Kentucky, and Hon. H. L. 
Goodbread, representing the State of Ohio. 

Motor Carrier Joint Board No. 38 has been created, consisting of 
Hon. J. C. Pinnix, representing the State of Arkansas, and Hon. Porter 
Dunlap, representing the State of Tennessee. 

Motor Carrier Joint Board No. 39 has been created, consisting of 
Hon. Ernest E. Blincoe, representing the State of Kansas, and Hon. 
C. B. Bee, representing the State of Oklahoma. 

Motor Carrier Joint Board No. 40 has been created, composed of 


W. D. Smith, Deputy Vehicle Commissioner of Delaware, representing 
the State of Delaware, and Harold E. West, Examiner, Maryland Publie 
Service Commission, representing the State of Maryland. The following 
have also been created : 


No, 41—Consisting of M. C. Cleveland, representing the State of New 
York, and P. Stephen Stahinecker, representing the State of Pennsylvania. 

No, 42—Consisting of Thomas L, Hanson, representing the State of New 
Jersey; M. C. Cleveland, representing the State of New York; P. Stephen 
Stahinecker, representing the State of Pennsylvania. 

No. 43—Consisting of Edward E. Wheeler, representing the State of 
Colorado, and Ernest E. Blincoe, representing the State of Kansas. 

No, 44—Consisting of Robert Powell, representing the State of Nebras- 
ka, and M. J. Foley, representing the State of Wyoming. 

No. 45—Consisting of A. F. Harvey, representing the State of Oregon, 
and W. D. Lane, representing the State of Washington. 

No. 46—Consisting of Andrew Olson, representing the State of Illinois; 
Mike P. Conway, representing the State of Iowa; John C. Highberger, rep- 
resenting the State of Missouri. 

No. 47—Composed of Charles R. Howe, representing the State of Ari- 
zona, and Warren K. Brown, representing the State of California. 

No. 48—Composed of Charles R. Howe, representing the State of Ari- 
zona, and Joseph S. Snow, representing the State of Utah. 

No. 49—Composed of The Hon. Harry Holden, representing the State 
of Idaho. 

No. 50—Composed of Edward E. Wheeler, representing the State of Col- 
orado, and M. J. Foley, representing the State of Wyoming. 

No. 51—Composed of J. C. Pinnix, representing the State of Arkansas; 
Cliff Claypool, representing the State of Kentucky; and Porter Dunlap, rep- 
resenting the State of Tennessee. 
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No. 52—Composed of The Hon. Ernest E. Blincoe, representing the 
State of Kansas. 

No. 53—-Composed of The Hon. Andrew Olson, representing the State of 
Illinois; The Hon. Moie Cook, representing the State of Indiana; and The 
Hon, Mike P. Conway, representing the State of Iowa. 

No. 64—Composed of Andrew Olson, representing the State of Illinois, 
and M. P. Conway, representing the State of Iowa. 

No. 55—Composed of The Hon. Mike P. Conway, representing the State 
of Iowa; The Hon. Ernest B. Blincoe, representing the State of Kansas; and 
The Hon. John C. Highberger, representing the State of Missouri. 

No. 56—Composed of The Hon. Edward E, Wheeler, representing the 
State of Colorado; The Hon. Ernest E. Blincoe, representing the State of 
Kansas; and The Hon, Robert Powell, representing the State of Nebraska. 

No. 57—Composed of The Hon. Harold J. Waples, representing the State 
of Michigan, and The Hon. E. J. Hopple, representing the State of Ohio. 

No. 73—Composed of The Hon. Andrew Olson, representing the State 
of Illinois; The Hon, Moie Cook, representing the State of Indiana; and The 
Hon. Harold J. Waples, representing the State of Michigan. 





Additional District Directors Announced by 
Bureau of Motor Carriers 


The Bureau of Motor Carriers has announced the appointment of 
Daniel P. Harris, Jr., of New Mexico, as District Director, District No. 
13, with headquarters at Denver, Colo., and Frank E. Landsburg, of 
Washington, as District Director, District No. 15, with headquarters at 
Portland, Oregon; R. M. Snetzer, of Ohio, as District Director, Bureau 
of Motor Carriers, for District No. 4, with headquarters at Pittsburgh, 
Pennsylvania. 





Uniform System of Accounts for Motor Carriers 


The Bureau of Motor Carriers now has under consideration the 
draft of a proposed uniform system of accounts for motor carriers. This 
draft has been circulated, confidentially, to members of the conference 
committee. At a later date a proposed draft will be made public for 
consideration of interested parties. The Bureau of Motor Carriers is 
endeavoring to obtain the best information available on the subject 
before proposing a final order to the Commission. 





Summer Releases—Bureau of Motor Carriers 


It is expected that the Bureau of Motor Carriers will, during the 
months of July and August, make several releases with respect to pro- 
cedure and other matters affecting motor carriers generally. The next 
issue of the JouRNAL will not be printed until September. 

The Executive Secretary will be glad to furnish this information to 
those members especially interested, if they will send her $1.00 each to 
defray the extra expense incurred in so doing. It is likely that the new 
insurance rules, safety rules, ete., will be issued during the summer 
months. 


Pampas 





Bureau of Motor Carriers Announces 
District Supervisors 


Announcement has been made by the Bureau of Motor Carriers of 
the appointment of the following persons as District Supervisors : 


DISTRICT NO. 1 


Massachusetts 
Rhode Island 
Rhode Island 

Massachusetts 


DISTRICT NO. 2 


Alexander Baxter 
C. E. Darrigrand 

J. P. Dempsey 

G. P. Fagan 

E. L. Fortney 

Cc. O. Frey 

Dana L. Haskin 

T. P. Kilgallon 


York 
York 
York 
York 
York 
York 
York 
York 
York 


D. Henry Pennsylvania 
. A. McCutchen ....Pennsylvania 


DISTRICT NO. 4 


DISTRICT NO. 5 


F. M. Burnett 
Jas, O. Cromwell eorgia 
G. W. Weathers ....South Carolina 


DISTRICT NO. 6 


DISTRICT NO. 7 


Wm. Addams 
E. S. Craig 
A. E, Greene 
H, 0. Kemp 
Henry Reed 


Kentucky 
Tennessee 


Kentucky 
‘Tennessee 


DISTRICT NO. 8 


H. A. Reimers 
W. L. Snodgrass 


DISTRICT NO. 9 


. H. Anderson South Dakota 
. N. Dennison South Dakota 
. M. Ganley Minnesota 
M. Hendricks South Dakota 
S. McEvoy Wisconsin 


PrSEP 


DISTRICT NO. 10 


Oklahoma 
Grady Hays Arkansas 
DISTRICT NO. 


J. BE. Hayden 


DISTRICT NO. 
C. A. Smith 


H. 8S. Hughes 
F. C, Leibold 
Frank Purse 





Carmalt Named Mediation Board Chairman 


James W. Carmalt of the District of Columbia has been elected 
Chairman of the National Mediation Board effective July 1st. 
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Additional Motor Carrier District Supervisors 
Appointed 


In previous issues of the JouRNAL announcement has been made of 
the appointment of District Directors and District Supervisors for ser- 
vice with the Bureau of Motor Carriers in the administration of the 
Motor Carrier Act of 1935. The following additional appointments of 
District Supervisors were announced on July 10, 1936: 


DISTRICT NO. 3 DISTRICT NO. 10 


Claude Burton Maryland ww. M. Smith 
C. E. Mitten Pennsylvania 


DISTRICT NO. 4 DISTRICT NO. 12 


Hays Dill 
W. F. Peterseim 


DISTRICT NO. 5 
. B. Calvert. ...Washington, D. C. 
- F. Joyner, Jr DISTRICT NO. 16 


Russe] Bevans California 
; - a E. T. Longenecker California 
— Paul B. Tibbetts California 

DISTRICT NO. 9 J. D. Watson California 


California 
. O. Eldredge Wisconsin FE. M. Whitworth 
. A. Moynihan Wisconsin W. L. Wimberly 





Changes in Motor Carrier Joint Boards 


R. O. Self, Chief Clerk, North Carolina Utilities Commission, has 
been appointed a member of Motor Carrier Joint Board No. 2, vice 
Stanley Winborne. 


Elmer E. Corfman, Chairman, Utah Public Service Commission, has 
been appointed a member of Motor Carrier Joint Board No. 30, vice 
Joseph 8. Snow. 


Wilson T. Wright, Commissioner, Arizona Corporation Commis- 
sion, has been appointed a member of Motor Carrier Joint Board No. 48, 
vice Charles R. Howe. 





New Motor Carrier Joint Boards 


The Interstate Commerce Commission has announced the creation 
of the following Motor Carrier Joint Boards, under Section 205 of the 
Motor Carrier Act, 1935: 


No. 58—Composed of Andrew Olson, Commissioner, Illinois Commerce 
Commission; Samue] L, Trabue, Commissioner, Indiana Public Service Com- 
mission; E. J. Hopple, Chairman, Ohio Public Utilities Commission. 

No. 59—Composed of E. J. Hopple, Chairman, Ohio Public Utilities 
Commission; P. Stephen Stahlnecker, Commissioner, Pennsylvania Public 
Service Commission; James P. Tierney, Supervisor of Transportation, West 
Virginia State Road Commission. 

No, 60—Composed of Samuel] L. Trabue, Commissioner, Indiana Public 
Service Commission; E. J. Hopple, Chairman, Ohio Public Utilities Com- 
mission. 

No. 61—Composed of Charles F, Schaber, Commissioner, Ohio Public 
Utilities Commission, and James P. Tierney, Supervisor of Transportation, 
State Road Commission of West Virginia. 

No. 62—-Composed of Cliff Claypool, Supervisor, Department of Motor 
Transportation of Kentucky; H. L. Goodbread, Attorney Examiner, Ohio 
Public Utilities Commission; James P. Tierney, Supervisor of Transporta- 
tion, State Road Commission of West Virginia. 

No. 63—Composed of Harold E. West, Examiner, Maryland Public Ser- 
vice Commission; H. Lester Hooker, Commissioner, Virginia State Corpora- 
tion Commission; James P. Tierney, Supervisor of Transportation, State 
Road Commission of West Virginia. 

No. 64—Composed of Eugene S. Matthews, Commissioner, Florida Rail- 
road Commission, and Jud P, Wilhoit, Chairman, Georgia Public Service 
Commission, 

No. 65—Composed of Thomas C. Egan, Commissioner, Pennsylvania 
Public Service Commission. 

No. 66—Composed of W. D. Smith, Vehicle Commissioner, Executive 
Department, State of Delaware, and Thomas C. Egan, Commissioner, Penn- 
sylvania Public Service Commission. 

No. 67—Composed of Thomas L. Hanson, Commissioner, New Jersey 
Board of Public Utility Commissioners, and Thomas C. Egan, Commissioner, 
Pennsylvania Public Service Commission. 

No. 68—Composed of James L. Martin, Executive Secretary, Public 
Utilities Commission of Washington, D. C.; Harold E. West, Examiner, Mary- 
land Public Service Commission; H, Lester Hooker, Commissioner, Virginia 
State Corporation Commission. 

No. 69—Composed of Frank J. McArdle, Chief, Department of Rates 
and Traffic, Maine Public Utilities Commission; Leo H. Leary, Commis- 
sioner, Massachusetts Department of Public Utilities; Winslow E. Melvin, 
Director of Transportation, New Hampshire Public Service Commission. 

No. 70—Composed of Frank J. McArdle, Chief, Department of Rates 
and Traffic, Maine Public Utilities Commission. 

No. 71—Composed of M. C. Cleveland, Chief Engineer, New York Pub- 
lic Service Commission. 

No. 72—-Composed of Moie Cook, Commissioner, Indiana Public Service 
Commission. 

No, 74—-Composed of Harold E. West, Examiner, Maryland Public Ser- 
vice Commission, and Thomas C. Egan, Commissioner, Pennsylvania Public 
Service Commission. 

No. 75—Composed of Warren K. Brown, Director of Transportation, 
California Railroad Commission. 

No. 76—Composed of Harold J. Waples, Commissioner, Michigan Public 
Utilities Commission. 
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Extension of Credit by Motor Carriers 


Division 5 of the Interstate Commerce Commission, on July 8th, 
amended its order of March 17, 1936, so as to authorize the extension of 
credit in the collection of rates and charges due and owing at the time 
of delivery or relinquishment of property at destination by motor car- 
riers for a maximum period of fifteen days, instead of thirty days as 
formerly authorized. This action was taken as a result of many com- 
plaints that the maximum credit period of thirty days was too great and 
not in the public interest. The Commission called the attention of the 
motor carriers to the fact that they are not required to extend credit, but 
that if credit is extended, the carrier must take the precautions neces- 
sary to assure payment of the freight charges during the credit period, 
such as obtaining surety bonds and an examination of the shipper’s 
credit rating. The Commission also directed attention to the fact that 
if credit is extended by a carrier for a certain period not exceeding fif- 
teen days to any receiver of property transported, it must extend credit 
for the same period of time to all other receivers of property who have 
a similar credit standing or who give similar assurance that the trans- 
portation charges will be paid during the credit period. 





I. C. C. Issues Warning Regarding Motor Carrier 


Freight (Expense) Bills 


The Interstate Commerce Commission has issued a notice directed 
to all common carriers of property subject to the Motor Carrier Act of 
1935, saying that numerous complaints have been received to the effect 
that freight bills (expense bills) presented by common carriers of prop- 
erty by motor vehicle do not show sufficient information to enable con- 
signors or consignees to determine whether the transportation charges 
demanded by the earrier are applicable. The Commission points out 
that every freight bill (expense bill) should show: 


1. Point of origin. 

2. Point of destination. 

3. The date of shipment. 

4. Proper description of commodities or articles. 

5. The weight of commodities or articles. 

6. The route of movement indicating each carrier participating in 
the haul and the transfer points through which the shipment moved. 

7. The rate or rates applicable to the service rendered, including 
advance charges. 

8. A statement of the nature and the amount of any charges for 
special service such as storage, ete., and the points at which such special 
service was rendered. 
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I. C.C. Warns Against Imposters 


The Interstate Commeree Commission, on June 12th, issued the fol- 
lowing notice, warning against certain persons having no connection 
with the Commission representing themselves as agents of the Bureau 
of Motor Carriers : 


“Information has come to the Commission from various parts of the 
country to the effect that certain persons who have no connection of any kiné 
with this Commission have falsely represented themselves to be agents of the 
Bureau of Motor Carriers of the Commission, and, in such guise, have sought 
to impose in various ways upon motor carriers and others. 

“Representatives of the Interstate Commerce Commission who are 
authorized to make field investigations carry with them credentials which 
bear the signature of George B. McGinty, Secretary of the Commission, and 
are impressed with the Commission seal. Such representatives will show 
their credentials upon request. 

“All motor carriers and other persons who are approached by anyone 
who represents himself to be a representative of the Bureau of Motor Car- 
riers should request a display of credentials, and, if they are not forthcoming, 
should communicate at once with this Commission, setting forth all known 
facts concerning the identity of such person and the surrounding circum- 
stances. 

‘Representatives of the Commission are now and will continue to be in 
the field investigating complaints of violations of the Motor Carrier Act, 
1935. The Commission requests that they be extended all possible cooper- 
ation and consideration and that they be given all information which they 
are authorized to obtain under the Act. However, the Commission is anx- 
ious to protect carriers and others from imposition and fraud, and will use 
every proper effort to apprehend and prosecute imposters. Your assistance 
in this matter will be greatly appreciated.” 





Name of D. C. Supreme Court Changed 


President Roosevelt, on Thursday, June 25th, signed a bill changing 
the name of the Supreme Court of the District of Columbia to the Dis- 
trict Court of the United States for the District of Columbia. The 
change became effective on June 26th. The bill was designed to elimi- 
nate the confusion which had existed because the Supreme Court of 
the District of Columbia and the Supreme Court of the United States 
were both located in Washington. 





New Members of Board of Tax Appeals 


Mr. Richard L. Disney, of Oklahoma, and Miss Marrian J. Harron, 
of California, have been appointed by the President and confirmed by 
the Senate as members of the United States Board of Tax Appeals for 
terms of twelve years beginning June 2, 1936. 
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“lve Been Working on the Railroad,” 
MOP Hearing Refrain 


Excerpt From Wai STREET JOURNAL or APRIL 22, 1936 


WASHINGTON—One of the learned counsel who has wrestled with the 
seemingly endless task of putting the Missouri Pacific System back on its 
feet, financially speaking, felt the urge the other day to ‘‘get away from 
it all.’’ 
So he prepared and presented—off the record, of course—the fol- 
lowing : 
Exhibit No. 500 
Committee No. 501 
Witness .... 


Missour! Paciric SystEM 
Proposep PLAN OF REORGANIZATION AS OF JULY 1, 1936 
SupMITTreD By First AND REFUNDING COMMITTEE, 
Finance Docker No. 9918. 


Analysis of Proceedings Before I. C. C. Based on the Debtors’ Plan 
as Compared with Something Else Again. 


I'd planned to take a trip this Spring upon the Bright Blue Sea, 
But I have to spend all April with the I. C. C. 

I have to cross-examine; I have also to enquire 

About hundreds of exhibits introduced by Witness Wyer. 


To prove that “Railway Operating Revenue”’ declines 

Because of frost and hurricanes upon the Gulf Coast Lines, 
Because of floods and drought upo# the Central branch, and then 
Because of oil proration on the I. G. N. 


I’m-weary of Retirement Funds, and of the Yardstick too— 

If they start ““Missouri Terminals’’ we never will get through 
My “Operating Ratio” is much too high I fear, 

I’m looking forward longingly to “The Trustee’s Normal Year’’. 


There’ll be rest at last in Heaven where I sometime hope to go, 
Where “Revenues per Gross Ton Mile’”’ I’ll never have to know 
When with the court’s approval and that of the I. C. C. 

We finally reorganize the M. O. P. 





New Director of R. F. C. Appointed 


President Roosevelt has appointed, and the Senate has confirmed 
Mr. Emil Schram, a farmer, of southern Illinois, to be a member of the 
Board of Directors of the Reconstruction Finance Corporation, for the 
unexpired term of two years, ending June 22, 1938. Mr. Schram will 
sueceed former Senator Stephens, of Mississippi, who resigned. Mr. 
Schram is presently the Director of the Division of Drainage, Levees 
and Irrigation of the Reconstruction Finance Corporation. 
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Three Long Years 


(An Unexpected By-Product of The Republican Convention.) 
By H. F. Lane 
(Reprinted from Railway Age of June 20, 1936) 


Three long years, Three long years. 

Full of hopes and fears, work, and grief and jeers. 
Joe Eastman tried to co-ordinate, 

But now they have given him the gate, 

And left him the trucks to regulate. 

After three long years. 


Three long years— 

They called him one of the New Deal Czars, 
But when he attempted to pool the cars, 

He bumped square into the A.A.R.’s, 

For three long years. 


Three long years— 

He ground out many a long report, 

With exhibits appendixed to give support, 
But the A.A.R. would always retort, 
For three long years. 


Three long years— 
He sent them many a questionnaire 
To prove that they ought to reduce their fare, 


So now they are ready to give him the air, 
After three long years. 


Three long years— 

Joe always seemed to wear a smile, 

But it cost the roads two dollars a mile, 
And it got their goats in a little while, 
For three long years. 


Three long years— 

He cut down the presidents’ salaries, 

And told them they shouldn’t do just as they please, 
Which possibly made him some enemies, 

For three long years. 


Three long years— 

He probed all the possibilities, 

And dug out a lot of good ideas, 
But now he is back with the I.C.C.’s, 
After three long years. 


Three long years— 

He attempted to use diplomacy, 

But he had on his staff a man, Turney, 

Who was caustic and pungent as he could be, 
For two long years. 

Three long years— 


Congress tried to make Joe a Czar, 

But decided perhaps it had gone too far, 
And amended its bill to impose a bar, 
For three long years. 
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Three long years— 

A railroad man was to hold his position, 

It being essential to his nutrition, 

But the companies thought it an imposition, 
For three long years. 


Three long years— 

Joe was known ag a friend of labor then, 
But when he talked of laying off men, 
Why, that was something else again, 
After three long years. 


Three long years— 

He was even-handed with praise and blame, 
And didn’t play anybody’s game, 

But he got both sides mad just the same, 
For three long years. 


Three long years— 

But now that Eastman has met his fate, 
Who is there to keep the President straight, 
And those who are eager to legislate? 

For many long years. 





Interstate Commerce Commission 


Bureau oF Motor Carriers 
Washington, D. C. 


The Commission issued a notice dated July 14th that it has been 
informed that many motor carriers of passengers are issuing passes and 
giving free transportation in violation of the provisions of the Motor 
Carrier Act, 1935, and of the Interstate Commeree Act. It is probable 
that this type of violation is largely due te lack of information on the 
part of such carriers that such conduct is now prohibited by the appli- 
cable law. 

Section 217 (b) of the Motor Carrier Act, 1935, ineorporates in 
that Act Sections 1 (7) and 22 (1) of the Interstate Commerce Act. 
The latter sections provide that no common carrier shall issue or give 
any interstate free ticket, free pass or free transportation for passen- 
gers, except to its employees and the other classes of persons specifically 
named therein. The term ‘‘eommon carrier’’ as used in these sections 
now includes ‘‘common earriers of passengers by motor vehicle’’. All 
such carriers should read these provisions of the law earefully, and re- 
frain in the future from any eonduet whieh will be contrary to the pro- 
visions thereof. 

Suitable rules and regulations concerning the interchange of passes 
for the officers, agents and employees of such common carriers, and 
related matters, will be prepared and issued by the Commission at the 
earliest practicable time. 





Safety Regulations Proposed by Bureau 
of Motor Carriers 


The Bureau of Motor Carriers of the Interstate Commerce Com- 
mission has released for criticism and comment proposed rules and regu- 
lations to promote the safety of bus and truck operation in interstate 
commerce by common and contract motor carriers subject to the Motor 
Carrier Act, 1935. These proposed rules and regulations have not yet 
been considered by the Interstate Commerce Commission. Through the 
efforts of the Executive Secretary copies of the proposed new regula- 
tions have been sent to all members of this Association. 





New York Requires Two-Man Crews on 
Diesel Engines 


It was announced at Albany, N. Y., on June 4th, that Governor 
Lehman had signed a bill, recently passed by the New York Legisla- 
ture, making it illegal for any railroad to operate Diesel locomotives or 
any other type of fuel-electric locomotives in New York State with 


only one man in the cab. This is the first law of this kind to be 
enacted. 





Study of Passenger Car Air-Conditioning 


Plans for an intensive study of the various methods for air-condi- 
tioning passenger cars now in use by the railroads of this country 
under all operating and climatic conditions during the next three 
months have been announced by J. J. Pelley, President of the Associa- 
tion of American Railroads. 

The purpose of this study is to determine to what extent improve- 
ments, if any, can be made in the systems now in use and how far they 
can be standardized so as to reduce costs of installation and main- 
tenance. The studies are also expected to determine the relative effi- 
ciency of the various types of air-conditioning devices and whether 
air-conditions in the passenger cars are entirely satisfactory from the 
standpoint of passenger comfort. 





Author of Poem Discovered 


In the February, 1935, issue of the JourNAL, at pages 242 and 243, 
there was published a poem entitled ‘‘The Things Every Tariff Man 
Should Know.’’ The writer being unknown, it was published as 
** Anonymous. 

Mr. J. G. Hardmeyer, better known as ‘‘Captain Joe of Texaco,” 
has sent us the following poem in which he confesses having written the 
one published anonymously. That he has not lost any of his ability asa 
poet is evidenced by the new poem, which the Editors are glad to pub. 
lish. The poem is as follows: 


In conning through some record files, 
Checking rates and adding miles, 

I came across a little book, 

And being curious had a look. 


In Volume II, your number 5, 

Dated February °35, 

On page 242 and 3, 

I note some lines once penned by me. 


“Anonymous” is not my name, 
The Title too is not the same, 
The Agents are revised a bit 
Due to changes since ’twas writ’. 


I know not who sent it to you, 

But, I shall thank him when I do; 
Some years ago those words I wrote 
Which you did in your issue quote. 


September ’30, published in 

The Traffic Club (NY) Bulletin, 
Entitled ‘“‘Rate Room Daffydills” 
Prompted checking o’er freight bills. 


Permit me then at this late time 
Confess I wrote the nutty rhyme, 
So you and all my friends may know, 
Just Captain Joe of Texaco. 


Mr. Hardmeyer is connected with the Railway Traffic & Sales De 
partment of The Texas Company, at 135 East 42nd Street, New York 
City. 





R. F. C. Loans to Railroads 


According to a statement issued by the Reconstruction Finance 
Corporation on June 4th, its outstanding loans to railroads, as of May 
31, 1936, totalled $393, 153, 539. The Corporation has loaned $497,786, 
572 to the railroads. Of this amount $104,633,033 has been paid. 


346 





Loss and Damage Claims Remain Low 


According to a statement issued on June 2, 1936, by the Associa- 
tion of American Railroads, payments for losses and damages in 1935 did 
not rise proportionately with the increase in traffic. In 1935 the loss and 
damage payments amounted to $17,946,049, an increase of 5.4% over 
1934, and an increase of 15.9% over 1933. It was pointed out, however, 
that freight traffic was about 13% greater and wholesale prices in gen- 
eral were 21% higher, while claim payments for each car originated and 
for each 1,000,000 ton-miles remained about the same. About one-third 
of the entire loss and damage claims paid last year was on account of 
traffic in fresh fruits, melons and vegetables. 





More Gasoline Used in 1935 


Gasoline consumption by motor vehicles in 1935 increased 6.4 per- 
cent over the preceding year and State taxes yielded a revenue of $619,- 
000,000 according to statistics collected by the Bureau of Public Roads 
of the United States Department of Agriculture. Every State reported 
increased consumption, the largest increase being 13.4 percent in New 
Mexico. Increases of more than 10 percent are reported for Alabama, 
Arizona, California, Georgia, Idaho, New Mexico, North Carolina, Okla- 
homa, Oregon, South Carolina, and Utah. 

The average tax rate was 3.8 cents. Gasoline consumed on high- 
ways amounted to over 16 billion gallons. This figure includes some 
non-highway consumption in 13 States that do not allow refunds of the 
tax for non-highway use. During the year the tax rate was increased 
by one cent in Connecticut, Delaware, Nebraska, New York, and Penn- 
sylvania. 





Highway Grade Crossing Accidents 


_ In the year 1935 there were 3933 highway grade crossing accidents, 
involving 1680 deaths and 4658 injuries. In 89.35% of these accidents 
a collision between a train and some form of motor vehicle was involved. 
In 39.04% of the cases the motor vehicle ran into the side of the train. 
These figures were released by the Bureau of Statistics of the Interstate 
Commerce Commission. 





Membership Campaign 


The Association is now rendering greater service than ever before to 
its members, Additional members will result in increasing the service 
to all. Every member is urged to do his utmost to increase the member- 
ship of the Association. 


STATE COMMITTEES Number of Applications Received 
to Date. 
Alabama 
A, J. Ribe, Chairman, 
8. Palmer Gaillard, Jr. 
Cc. E. Jones 
Hugh White 


Arizona 
Charles E. Blaine, Chairman 
Arkansas 


Homer J. Conley, Chairman 
J. P. Henry 
J. C. Murray 


California 


Elmer Westlake, Chairman 
Allan P. Matthew 

E. W. Hollingsworth 
Richard T. Eddy 


Harry R. Brashear 


Colorado 


Albert L, Vogl, Chairman 
Erl H. Ellis 

George H. Work 
Connecticut 


N. W. Ford, Chairman 
R. W. Poteet 

W. M. Daniels 
Delaware 


H. M. Berridge, Chairman 

Cc. H. Gold 

F. T. Ridley 

District of Columbia 

Harry C. Ames, Chairman 
Florida 

Frank M. Harrison, Jr., Chairman 
Thomas M. True 


Georgia 

Slaughter Linthicum, Chairman 
M. M. Emmert 

C. L. Denk, Jr. 
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STATE COMMITTEES (Cont'd) Number of Applications Received 
to Date (Cont'd) 
Illinois (Chicago and Vicinity) 
Walter F. Schulten, Chairman 3 
Paul E. Blanchard 
Walter McFarland 
A. H. Schwietert 
Edward F. Lacey 
George Rautenberg 


Illinois (Southern portion) 
P. J. Naughton, Chairman 
R, J. Dellinger 

A. J. Christiansen 

Edward F. Stock 

E. F. Ledwidge 


Indiana 

Frederick A. Doebber, Chairman 
R. B. Coapstick 

R. C. Stoelting 

Will C. Pike 


Kansas 


Cc. F. Real, Chairman 
A. M. Corp 
R, E. Fisher 


F. L. Partridge 


Kentucky 

W. L. Grubbs, Chairman 
C. N. Thompson 

J. E. Marks 


Louisiana 

Lawrence D. Chaffee, Chairman 
A. G, T. Moore 

E. M. Hinkle 


Maine 


Charles H. Blatchford, Chairman 
Henry J. Hart 


Maryland 

Charles R. Seal, Chairman 
Frank H. Luther 

Howard G. Settle 


Massachusetts 

William H. Day, Chairman 
W. A. Cole 

R,. F, Bohman 

C. L. Whittemore 

James W. Prentice 


Michigan 

J. J. Danhof, Chairman 
R. L. Reese 

John C, Bills 

Clinton R. Scharff 

L. V. Simms 
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STATE COMMITTEES (Cont'd) 


North Dakota & 
South Dakota 
Neal E. Williams, Chairman 
Frank B. Townsend 
J. P. Plunkett 
T. A. Durrant 
R. D. Springer 


Mississippi 
Charles B. Scrivner, Chairman 


Missouri 

W. E. Rosenbaum, Chairman 
Wm. E. Davis 

Thomas L. Philips 

R. K. Keas 


Montana 


L. C. Jones, Chairman 
H, B. Schaefer 


Nebraska 

Walter S. Whitten, Chairman 
C. EB, Childe 

Dana T. Smith 

J. M. Souby 


Nevada 
Hon. J, F. Shaughnessy, Chairman 


New Jersey 


J. K. Hiltner, Chairman 
Eric E. Ebert 
W. W. Weller 


New Mexico 


E. C. Wallace, Chairman 
Donovan N. Hoover 


New York (City of New York and 
Vicinity) 


Milton P, Bauman, Chairman 
Paul M. Ripley 

Edwin H. Burgess 

Alexander H. Elder 

L. Z. Whitbeck 

Charles E, Cotterill 


New York (Other than New York 
City) 


Josiah D. Greene, Chairman 
F. W. Dever 
Henry McLean 


North Carolina 


A. H. Lathrop, Chairman 
8. F. Dickenson 
Cc. H. Noah 


Number of Applications Received 
to Date (Cont'd) 
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STATE COMMITTEES (Cont'd) Number of Applications Received 
to Date (Cont'd) 
Ohio 
R, A. Ellison, Chairman 3 
W. E. Hanley 
Clare B. Tefft 


Oklahoma 


M. H. Champion, Chairman 
W. W. Klingensmith 
E. C. Kitching 


Oregon 

William C. McCulloch, Chairman 
Alfred A. Hampson 

Mabel Irwin 

William P. Ellis 


Pennsylvania 

H. G. Schad, Chairman 
Albert A. Mattson 
Charles Donley 

Joseph C, Beck 

E. 8. Gubernator 

Elmer Halberg 


Rhode Island 

Floyd B. Spencer, Chairman 
F. C. Sutherland 

South Carolina 

Thomas J. Burke, Chairman 
F. G. Hamblen 

J. H. Shelley 

Tennessee 

E, DeL. Wood, Chairman 

M. C. Lysle 

Texas 


Frank A. Leffingwell, Chairman 
ae Openshaw 


William H. Lovesy, Chairman 
James H. Phelps 
Burton W. Musser 


Vermont 
E. C. Hamel, Chairman 
Virginia 


M. Carter Hall, Chairman 
J. E. Bullock 
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STATE COMMITTEES (Cont'd) Number of Applications Received 
to Date (Cont'd) 
Washington 
Samuel J. Wettrick, Chairman 3 
C. O, Bergan 
J. W. McCune 
Ivan L. Plette 


West Virginia 

Stanley C. Higgins, Chairman 
V. E. Milsark 

8. P. Puffer 


Wisconsin 

J. A. Amundson, Chairman 
R. J. Laubenstein 

E. W. Dallman 


Wyoming 
H, D. Watenpaugh, Chairman 
John A. Edwards 





Montana Cancels Collect and Delivery Allowances 


The Board of Railroad Commissioners of Montana has cancelled 
indefinitely, effective June 19th, all collect and delivery allowances on 
intrastate traffic. The order affects six railroads and two trucking com- 
panies. 





Personals 


Theodore W. Reath, General Counsel of the Norfolk & Western Rail- 
way Company, retired on June 30th after 48 years with that company. 
He will be succeeded by F. M. Rivinus. 





W. R. Hubbard, formerly Transportation,Manager, Akron Chamber 
of Commerce, resigned that position as of June 8th, to accept the position 
of District Supervisor, Bureau of Motor Carriers, with headquarters at 
Akron, Ohio. 





New Directory of Members Distributed 


Our office has revised, and is distributing with the June issue of the 
JOURNAL, a Directory of Members, revised as of June 30th. One copy 
only will be furnished to each member of the Association. 

Copies are not available to Non-Members. 
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The Claims Racket: Both Sides 


On page 253 of the April issue of the JourNaL there appeared an 
editorial from the Chicago Tribune of April 14, 1936 with respect to the 
making of false claims against railroads. On page 273 of the May issue 
of the JouRNAL we published a reply by J. R. Van Arnum, Transporta- 


tion Secretary, National League of Wholesale Fresh Fruit and Vege- 
table Distributors. 


We have received a rejoinder to Mr. Van Arnum’s article which we 
are glad to publish herewith. At the same time we have received a letter 
supporting his position, which we are equally glad to publish. The let- 
ter from the Chicago Tribune dated June 10th reads as follows: 


An article published in the May issue of the Journal entitled ‘‘Claims 
Racket—A Reply” written by Mr. J. R. Van Arnum, Transportation Secre- 
tary, National League of Wholesale Fruit and Vegetable Distributors, is 
somewhat unfair to the Editorial Department of the Chicago Tribune, and 
you should therefore be willing to supply space for rebuttal. 

It is a common error of the reading public to assume that the editorial 
writer of a newspaper is imperfectly informed on the subject that he may 
choose for discussion. Ags a matter of fact, he frequently has at his com- 
mand sources of information unsuspected by his critic. In the case in 
point the basis of the editorial was not the Christiansen Case, but rather a 
scathing indictment of the fruit and vegetable distributing industry, con- 
tained in a report made by Director Bonneville of the Bureau of Inquiry 
to Commissioner Porter on January 7, 1936 and captioned “Loss and 
Damage Claim ‘Rackets’ on Perishable Freight.’’ Obviously, Mr. Van 
Arnum could not be aware that the Tribune knew of the existence of this 
pamphlet. 

Mr. Van Arnum would have his readers believe that there are no more 
irregularities in this particular line of endeavor than in any other. Furth- 
er, that where questionable practices have come to light the guilty party 
was the railway which is presumed to be always willing “to trade claim 
payments for tonnage.’’ Mr. Bonneville enumerates other reasons, includ- 
ing “the large number of unscrupulous persons who are engaged in the 
business of buying and selling perishable products.’’ He goes further to 
state that “they have become quite expert in falsifying the records and 
some of them go to the extent of keeping a double set of records.” He 
even certifies that “the dishonest dealers who make their profit out of 
railway claims are enabled to sell their produce at less than going market 
prices and thus eventually put their competitors out of business.” 

Mr. Van Arnum takes some pains to show that the practice of deliber- 
ately loading cars with overripe fruit, as described by the Tribune, is un- 
true, at the present date, while Director Bonneville definitely states that 
“instances have come to our attention where shippers have deliberately 
loaded ‘claim cars’ with decayed or substandard produce. . . . Natur- 
ally, when such car arrives at destination it is in a deplorable condition, 
which is immediately ascribed by the claimant to carry mishandling and the 
Claim is filed and usually paid in whole or in part.” 

A further criticism of the editorial is the statement that “untold 
millions” of revenue are misspent in paying spurious claims. Director 
Bonneville describes the amount as ‘‘a rather substantial drain on railway 
revenues.” Unlike Mr. Van Arnum, who emphasizes the actual payments, 
however, The Director goes further to state that “in addition to the above 
payments in cash, the carriers are put to tremendous expense in investigat- 
ing the claims, whether paid or declined.” In another section of his report 
he observes that “it is not uncommon to find claims filed reading ‘for 
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$100.00, more or less on every car’. The claimants justify this practice 
on the ground that perhaps there is a defect in the carrier’s record which 
will support a claim payment and they, therefore, impose upon the carriers 
the obligation of investigating al] facts in connection with the transporta- 
tion of that car.” 

The final recommendation is ‘public exposure” and that further legis- 
lation be enacted to give the commission jurisdiction to hear and decide 
suits for the collection of claims. 

The pamphlet in question gives Mr. Van Arnum credit for having 
aided the Bureau of Inquiry, so it is somewhat surprising that he should 
attempt to discourage publicity by giving these practices a coat of white- 
wash when a house-cleaning is so obviously necessary. 


Very truly yours, 


H, A. LAIRD, 
Trafic Manager & Practitioner. 


The letter from Samuel L. Einhorn, Esquire, dated June 13, 1936 
reads as follows: 


I am happy, indeed, that Mr. J. R. Van Arnum, Transportation Sec- 
retary, National League of Wholesale Fresh Fruit and Vegetable Distri- 
butors, took time off to write you as he did in answer to the article appear- 
ing in the Chicago Tribune entitled “Claims Racket” appearing in the 
April issue of the Practitioners’ Journal. Representing, as I do, a good 
cross-section of the Fruit and Vegetable Industry in the United States, I 
was quite disturbed by the publication of the editorial, because of the 
distortion of the truth. 

I am fully in accord and join with Mr. Van Arnum in-his reply. I am 
happy that he took occasion to publish the reply and if I may so suggest, 
there should be hesitancy in future in broadcasting such information 
unless proper safeguards are applied. , 





Railroad Retirement Act Clarified by Court 


Clarifying his opinion rendered on June 26th which was generally 
interpreted to hold unconstitutional both parts of the 1935 railroad re- 
tirement legislation, Justice Jennings Bailey of the District Court 
signed a formal order in the case on June 30th stating that his ruling did 
not invalidate payment of railroad pensions, but was concerned princi- 
pally with the taxing statute. 

This will permit the Railroad Retirement Board to pay to railway 
employes some $46,000,000 which has been appropriated by Congress. 

He enjoined, however, the collection of the 344 per cent pay roll tax 
levied against the carriers and a like income tax on the workers. This 
taxing law, he said, was clearly unconstitutional. 

It was from funds derived from the twin tax that the Government 
expected to pay the pensions. 

He also enjoined the Railroad Retirement Commission from requir- 
ing the railroads to furnish pay roll information at their own expense, 
but provided that nothing in his order should be interpreted as pro- 
hibiting the commission from obtaining the information at its own 
expense. 
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Expression of Members Desired Concerning 
Death Benefit Fund 


One of our Kansas City, Missouri, members, Mr. Fred B. Blair, 
Traffic Manager, Washburn-Crosby Company, desires to place before 
the Association the suggestion that consideration be given to the crea- 
tion of a ‘‘death benefit fund’’ within the Association of Practitioners 
before the I. C. C. Mr. Blair is a very enthusiastic sponsor of the plan 
and while the matter has been called to the attention of the Executive 
Committee, it was thought that this is a subject worthy of consideration 
by each and every individual member. Therefore, an expression of 
opinion is desired from each member on this subject, such opinions to be 
a guide to the officers in giving further consideration to the whole mat- 
ter prior to the next annual meeting. 

In order that each member may have the benefit of details, Mr. 
Blair has submitted the following extract from the Year Book of the 
Traffic Club of Kansas City: 


‘*DeatH BENEFIT FuND 


All members of The Traffic Club of Kansas City, in good standing, 
shall be eligible to participate in the Death Benefit Fund upon payment of 
an initial contribution of Four Dollars ($4.00), and the payment there- 
after of assessments levied in accordance with the provisions of this 
article. 


The fund thus created shall be held by the Secretary-Treasurer in 
such depository as he may designate, subject to the approval of the Board 
of Directors, and shall be known as the Death Benefit Fund. Withdrawal 
therefrom shall be made only for the payment of death benefits to bene- 
ficiaries of members entitled to receive them, and necessary operating ex- 
penses incident thereto. 


Upon satisfactory proof of death of any member entitled to receive 
a benefit hereunder, the Secretary-Treasurer shall promptly pay from the 
Death Benefit Fund to such beneficiary or beneficiaries as may have been 
designated by such deceased member such sum as may be determined by 
the Board of Directors, which sum shall be not less than the sum of Two 
Dollars ($2.00) for each death benefit fund, less a sum not exceeding? 
Twenty-Five Dollars ($25.00), and shall not be in excess of the amount 
then in such death benefit fund based upon the number of members eligible 
to participation therein at Two Dollars ($2.00) per member. 


Whenever there shall be in the death benefit fund so established, an 
amount less than twice the number of members in good standing at Two 
Dollars ($2.00) per member, a contribution of Two Dollars ($2.00) shall 
be made by each member to the death benefit fund. Such contribution 
shall be called for by the Secretary-Treasurer, under direction of the 
Board of Directors, and, when received, shall be deposited in the Death 
Benefit Fund. 


Contributions must be paid within fifteen days from the date of call. 
Should any member neglect to pay his contribution within the required 
fifteen days the Secretary-Treasurer shall send him a second notice. If 
the contribution is not paid within fifteen days after the second notice, 
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said member shall forfeit his right, title and interest in the benefits here- 
under, and he can be reinstated only upon payment of all indebtedness 
to the Death Benefit Fund, and by favorable action by vote of the Board 
of Directors upon his written request for reinstatement. 


Any member may discontinue his participation in the Death Benefit 
Fund by written notification to the Secretary-Treasurer, provided all in- 
debtedness to the Death Benefit Fund to date is paid in full. All right, 
title and interest in the Death Benefit Fund shall cease with such notice 
or with the termination of his membership in the Traffic Club. 


Membership in the Death Benefit Fund shall not be transferable.” 


Mr. Blair’s personal suggestion is that each member start with an 
assessment of $3.00 and every death thereafter $1.00 each to be paid im- 
mediately upon the death of the member to the beneficiary. He ex- 
plains that it has proven a great help in the Traffic Club of Kansas City, 
and in the light of the general nature of the suggestion, it is hoped that 
every member will express himself to the Executive Secretary on this 
subject. 





Export Bills of Lading 


The Interstate Commerce Commission has amended its orders with 
respect to export bills of lading so as to comply with the Act of Con- 
gress approved April 16, 1936, known as the Carriage of Goods by Sea 
Act (Public No. 521—74th Congress), by ordering that after July 15, 
1936, and until further order of the Commission, railroads are author- 
ized to endorse upon export bills of lading the following : 


‘*This bill of lading, so far as it relates to the carriage of goods by 
sea, shall have effect subject to provisions of the Carriage of Goods by 
Sea Act, of the United States of America, approved April 16, 1936, 
effective July 15, 1936.’’ 


The Commission also announced that hearings will begin in Wash- 
ington, D. C., on August 10, 1936, at 10:00 a. m., before Examiner Copen- 
hafer, to consider what changes, if any, should be made in the current 
form of through export bill of lading as a result of the enactment at the 
last session of Congress of the Export Bill of Lading Act. 





Review of Supreme Court Cases 


By Epwarp M. Riepy, 
Assistant General Counsel Interstate Commerce Commission 


In the case of Morgan, et al. v. United States, et al., dated May 25, 
1936, the Supreme Court set aside an order of the Secretary of Agricul- 
ture fixing rates for market agencies at Kansas City Stock Yards. It 
appears from the opinion that the Acting Secretary of Agriculture, 
who heard the evidence, did not make the findings; that the findings of 
fact were made by the Secretary of Agriculture, who had not heard the 
evidence. In holding that this was error, the Court said: 


* * * “For the weight ascribed by the law to the findings— 
their conclusiveness when made within the sphere of the authority con- 
ferred—rests upon the assumption that the officer who makes the find- 
ings has addressed himself to the evidence and upon that evidence has con- 
scientiously reached the conclusions which he deems it to justify. That 
duty cannot be performed by one who has not considered evidence or 
argument. It is not an impersonal obligation. It is a duty akin to that 
of a judge. The one who decides must hear.” 


That this opinion will have no effect upon proceedings as now con- 
ducted by the Interstate Commerce Commission will be shown from the 
following excerpt from the decision: 


“This necessary rule does not preclude practicable administrative pro- 
cedure in obtaining the aid of assistants in the department. Assistants may 
prosecute inquiries. Evidence may be taken by an examiner. Evidence 
thus taken may be sifted and analyzed by competent subordinates. Argu- 
ment may be oral or written. The requirements are not technical. But 
there must be a hearing in a substantial sense. And to give the substance 
of a hearing, which is for the purpose of making determinations upon 
evidence, the officer who makes the determinations must consider and ap- 
praise the evidence which justifies them. That duty undoubtedly may be 
an onerous one, but the performance of it in a substantial manner is in- 
separable from the exercise of the important authority conferred.” 





In United States v. Elgin, Joliet & Eastern Railway Company, 
decided May 25, 1936, the Supreme Court held the facts developed by 
the Government in this case did not constitute a violation of the Com- 
modities Clause, Section 1 (8) of the Interstate Commerce Act. In the 
course of its opinion the Court said: 


“It is now insisted that, although a railroad company may own the 
shares of a producing company and yet transport the latter’s products 
without violating the Commodities Clause, if a holding company acquires 
the shares of both carrier and producer, then such transportation becomes 
illegal. The theory is that the subsidiaries of holding companies are 
necessarily no more than parts of it. Evidently, this is entirely out of 

ony with the reasoning advanced to support the construction of the 
Act adopted in United States v. Delaware & H. Co., supra; also in direct 


conflict with the above quoted language from United States v. Delaware, 
L, & W. R. Co. 
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Considering former rulings, it is impossible for us now to declare as 
matter of law that every company all of whose shares are owned by a 
holding company necessarily becomes an agent, instrumentality, or depart- 
ment of the latter. Whether such intimate relation exists is a question of 
fact to be determined upon evidence.” 


In conclusion the Court said: 


* * * “notwithstanding certain isolated acts may indicate undue 
control over the carrier at their dates, we think that the findings are es- 
sentially correct and support the decree. Instances of participation in the 
affairs of the appellee by the officers of the United States Steel Corpora- 
tion, stressed by counsel, are relatively few; a material part of them oc- 
curred years ago—some of the more important in 1909. They are not 
adequate to support the claim that appellee must be regarded as the alter 
ego of its sole stockholder. The mere power to control, the possibility of 
initiating unlawful conditions is not enough as clearly pointed out in 
United States v. Delaware & H. Co., supra. That a stockholder should 
show concern about the company’s affairs, ask for reports, sometimes con- 
sult with its officers, give advice and even object to proposed action is but 
the natural outcome of a relationship not inhibited by the Commodities 
Clause, 

We find no adequate reason for disapproving the challenged decree 
and it must be affirmed.” 





The Supreme Court on May 18, 1936, decided the case of Morf v. 
Bingaman, involving the provisions of a law of New Mexico exacting a 
permit fee for the privilege of transporting motor vehicles over the 
highways of the state for purpose of sale. Appellant purchases auto- 
mobiles both new and used in eastern and southern states and trans- 
ports them on their own wheels in processions or caravans through 
New Mexico for sale in California. In sustaining the tax, the Court 
said it was a reasonable charge for the privilege of using the highways 
and for defraying the cost of police regulation of the traffic involved. 
It also held that, due to the peculiar character of this traffic, involving 
as it does a special type of use of the highways, it could be made sub- 
ject to a special tax without discriminating against appellant in viola- 
tion of the Fourteenth Amendment. 





In C. H. Acker, et al. v. United States, et al., decided May 18, 
1936, the Supreme Court upheld an order of the Secretary of Agricul- 
ture fixing the reasonableness of rates charged by market agencies 
doing business at the Union Stockyards in Chicago. In the course of 
the opinion, the Court said: 


* * * “In ascertaining a reasonable unit cost as the basis of a 
uniform rate the Secretary was not bound to, and indeed he could not, 
adopt any one agency’s costs or an average of the costs of all of them; to 
do so would be to leave out of consideration relative size, relative volume, 
and relative efficiency of individual agencies.” 


In answer to the contention that in determining the costs, the Secre- 
tary improperly invaded the field of management, the Court said: 


SBRFRESTIRES 
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“With respect to the cost of getting and maintaining business, the 
Secretary had before him a complete analysis of the actual expenditures 
made during an adequate test period. He had ample evidence pro and con 
as to the necessity and wisdom of these expenditures. It appears that he 
weighed the proofs, found that in certain respects the expenditures had 
been extravagant and wasteful, and, in the exercise of judgment, arrived 
at a cost he considered fair and adequate. The contention is that the 
amount to be expended for these purposes is purely a question of man- 
agerial judgment. But this overlooks the consideration that the charge 
is for a public service, and regulation cannot be frustrated by a require- 
ment that the rate be made to compensate extravagant or unnecessary 
costs for these or any purposes. We are not persuaded that the conclu- 
sions as to proper allowances on this head were without substantial sup- 
port in the record.” 


Appellants’ claims that the Secretary erred in using the single year 
1932 as a test period, and that he likewise had erred in denying appel- 
lants’ petitions for rehearing, were overruled. As to appellants’ claim 
that they were entitled to a trial de novo, the Court said: 

* * * “Under Section 316 of the Packers and Stockyards Act 
the district court sits not to afford a trial de novo but to review the ad- 
ministrative action. Tegg Bros. & Moorhead v. United supra, 
p. 443. No reason appears why the appellants could not be afforded due 
process of law by a review of any questions they deemed material upon 
the record as made in the administrative proceeding, or why the delay, 
expense and burden of a new trial should be imposed simply because 
they demanded it. The issue before the Secretary was not confiscation 
but the reasonableness of a charge for personal service. No new or 
diferent issue could have been presented: upon a trial de novo. We 
think the court correctly held that its function was the consideration of 
questions raised upon the record made before the Secretary.” 


The decision of the Court in the closely related case of United 
States, et al. v. J. M. Corrick, et al., was also rendered on the same day. 
This was a proceeding by operators of market agencies at Chicago, seek- 
ing to obtain an injunction against the Secretary of Agriculture to re- 
strain prosecution for violation of the Packers and Stockyards Act. 
The statement of the case shows that while the Acker case, supra, was 
pending on appeal in the Supreme Court, the market agencies filed a 
new schedule of rates with the Secretary, which he declined to receive, 


“assigning as reasons for his refusal that once rates are fixed by him no 
change therein may be made except by his order or by action of a court 
of competent jurisdiction and that litigation was then pending challeng- 
ing the validity of his outstanding orders.” 


The Court held that the Secretary’s action in declining to file new 
schedules constituted a negative order and hence was beyond the juris- 
diction of the District Court. In this connection the Court said: 


“The bill shows that the Secretary, after inquiry and full hearing, 
fixed rates thereafter to be charged by the appellees, and these had not 
been set aside or enjoined in any appropriate judicial proceeding or been 
altered by subsequent order of the Secretary. The Court was, therefore, 
without power to enjoin the prosecution of the appellees for charging 
tates other than those established by the Secretary.” 
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On May 18, 1936, the Supreme Court decided the case of Carter v. 
Carter Coal Company, et al., holding invalid certain provisions of the 
Guffey Coal Act. The opinion is quite lengthy, and only the holdings of 
the Court will be shown. 


1. The first holding of the Court was that the stockholders had a 
right to file suit. 

2. The Court next held that the suits were not prematurely 
brought. 

3. The so-called excise tax of 15 per cent on the sale price of the 
coal at the mine was clearly not a tax but a penalty. 

4. The powers which the general government may exercise are only 
those specifically enumerated in the Constitution, and such implied 
powers as are necessary and proper to carry into effect the enumerated 
powers. 

5. The nature and extent of the power conferred upon Congress by 
the Commerce Clause of the Constitution was considered, and the dis- 
tinction between manufacture and commerce pointed out. 

6. Mining of coal is not commerce; ‘‘Mining brings the subject 
matter of commerce into existence. Commerce disposes of it.’’ 

7. The evils which confront the coal industry, and the employers 
and employees engaged therein, ‘‘are all local evils over which the 
federal government has no legislative control.’’ 

8. The Act contains an unwarranted delegation of legislative power 
because it authorizes a majority of the producers and miners to regu- 
late the affairs of an unwilling minority. 

9. The labor provisions of the Act being held unconstitutional, the 
Court refused to pass upon the price fixing provisions, holding that it 
could not be said that, with the labor provisions eliminated, Congress 
would have passed this law. In this connection the opinion reads: 


* * * “The conclusion is unavoidable that the price-fixing pro- 
visions of the code are so related to and dependent upon the labor 
provisions as conditions, considerations or compensations, as to make it 
clearly probable that the latter being held bad, the former would not 
have been passed. The fall of the latter, therefore, carries down with 
it the former. * * *, 

The price-fixing provisions of the code are thus disposed of without 
coming to the question of their constitutionality; but neither this dis- 
position of the matter, nor anything we have said, is to be taken as 
indicating that the court is of opinion that these provisions, if separately 
enacted, could be sustained. 

If there be in the act provisions, other than those we have con- 
sidered, that may stand independently, the question of their validity is 
left for future determination when, if ever, that question shall be pre 
sented for consideration.” 





The Supreme Court on May 18, 1936, decided the case of The Balti- 
more and Ohio Railroad Company et al. v. United States et al., wherein 
it sustained the Commission’s order in what is known as the Citrus 
Fruit Divisions Case, 194 I. C. C. 729; 198 I. C. C. 375. The opinion 
details the proceedings before the Commission and points out that no 
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contention as to confiscation was made in those proceedings. In defining 
the nature of the duty imposed upon the Commission in fixing divisions, 
the Court said : 


* * * “The prescribing of divisions is a legislative function. Ex- 
ertion of that power by the commission is conditioned upon its finding 
after a full hearing that the divisions then in force do not, or in the 
future will not, comply with the specified standards. In proceedings to 
determine and prescribe divisions the commission is governed by Sec- 
tions 1 (4), 15 (6), 15a (2); it is not required or authorized to investi- 
gate or determine whether the joint rates are reasonable or confiscatory. 
The question whether it complied with the requirements of the Act does 
not depend upon the level of the rates or the amounts of revenue to be 
divided. The purpose of the provisions just cited is to empower and 
require commission to make divisions that colloquially may be said 
to be fair. 

But this does not imply that, without regard to amount, the carriers 
are bound to accept prescribed divisions. Congress is without power, 
directly or through the commission, to require them to serve the public 
at rates that are confiscatory. When made in accordance with the Act, 
the commission’s orders prescribing divisions are the equivalent of Acts 
of Congress requiring the carriers to serve for the amounts specified. 
Taken, as they must be, in connection with the duties to the public im- 
posed by law upon the carriers, they command service and for that pur- 
pose expropriate the use of carriers’ property. If when made the pre- 
scribed divisions are or later shall become less than just compensation, 
the carriers may not be required to serve therefor. And, if after appro- 
priate effort they fail to obtain divisions of non-confiscatory joint rates 
that do constitute just compensation for their services including the use 
of their properties, the carriers may by suit in equity have the order 
prescribing, or requiring to be kept in force, the challenged divisions 
adjudged void and its enforcement permanently enjoined. Section 15 
(6) requires the commission on complaint of any participating carrier 
to determine whether existing divisions are just, reasonable and equi- 
table and, if not, to prescribe others that do comply with the law. Its 
denial] of relief from existing divisions operates to direct service under 
thm. Though negative in form, the order of denial is affirmative in 
effect. In some circumstances carriers may accept rates or divisions that 
do not yield enough to cover operating expenses and taxes that are fairly 
apportionable to the service plus a reasonable return for the use of their 
railroads. If revenues yielded exceed the amounts by which operating 
expenses are increased on account of the service covered by such charges, 
then legitimately the carriers’ net earnings may thus be enhanced. When 
conditions permit, such rates or divisions may be established and kept in 
force without detriment to competing carriers, shippers, other transpor- 
tation or the public. Just as an owner may sell his property for less 
than the amount he would be entitled to have upon expropriation, so 
may carriers, conditions warranting it, render service for less than, by 
exertion of sovereign power, they could be compelled to accept.” 


The Court also said : 


* * * “There is no single test by which ‘just’, ‘reasonable’ or 


‘equitable’ divisions may be ascertained; no fact or group of facts may 

used generally as a measure by which to determine what division will 
conform to these standards. Considerations that reasonably guide te de- 
tision in one case may rightly be deemed to have little or no bearing in 
other cases. Error as to the weight to be given financial needs, operating 
Costs or other material facts is not a misconstruction of the Act.” 
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In overruling the appellants’ claim that the decision gave undue 
weight to evidence of the southern lines, the opinion reads: 


* * * “Appellants’ claim that the order rests exclusively upon 
the southern lines’ financial needs is negatived by the record. Many other 
facts were shown to have been presented and considered. There is no 
requirement that the commission specify the weight given to any item of 
evidence or fact or disclose mental operations by which its decisions are 
reached. Useful precision in respect of either would be impossible. And 
it would be futile upon the record to attempt definitely to ascertain the 
weight assigned to any fact or argument in prescribing the divisions. We 
find no support for appellants’ claim.”’ 


The order was also alleged to be invalid on the ground that the 
Commission considered rates of return from the carriers’ entire opera- 
tions on all their railroad property instead of fair return from transpor- 
tation of citrus fruit on the use fairly attributable to that service. In 
overruling that contention, the Court said: 


* * * “Their contention assumes and depends upon a construc- 
tion of the quoted clause that would limit consideration of the return to 
services covered by the divisions under consideration and prohibit taking 
into account returns from all service. But that is not the meaning of the 
clause. The language, ‘property held for and used in the service of 
transportation’, is broad enough to include all carrier property. It re 
quires no discussion to demonstrate that Section 15 (6) authorizes the 
commission to take into account and give due weight to revenues from all 
transportation service, the operating expenses and taxes chargeable to 
the same and the amounts available as compensation for the use of all 
carrier property. And unquestionably the paragraph also empowers the 
commission to take into account the revenues, expenses, taxes and re- 
turns attributable to the service covered by the divisions under consider- 
ation. The record shows that the commission received and considered 
evidence in relation to both these matters of fact.” 


After referring to the fact that the members of the Commission 
were sharply divided on the issues in question, the Court held this fact 
to be without significance saying: 


“The wide difference of opinion among the members may suggest 
doubt as to some basic findings of fact, but it gives no support to ap- 
pellants’ claim that the commission acted arbitrarily or in excess of powers 
granted by the Act. The legal effect of the challenged report and order is 
the same as if supported by all members of the commission. Although 
it may be plain that, if considered without regard to the facts other than 
relative transportation and costs of the service, the divisions would seem 
extremely favorable to the southern lines, the commission’s findings based 
on evidence and its determination as to the significance of pertinent facts 
found are conclusive. Appellant’s contention cannot be sustained.” 


The Court next held that on the issue of confiscation the carriers 
were entitled to a trial de novo in court, and on this point said: 


* * * “But, upon the question whether prescribed divisions con- 
stitute just compensation within the meaning of the Fifth Amendment, Con- 
gress is without power conclusively to bind the carriers. As the Congres# 
itself could not be, so it cannot make its agents be, the final judge of its 
own power under the Constitution. Congress has no power to make final 
determination of just compensation or to prescribe what constitutes dué 
process of law for its ascertainment.” 





JUNE, 1936 363 





The Court next held that the claim of confiscation had been sea- 
sonably presented by appellants, and finally it considered the cost study 
presented by appellants to show the confiscatory nature of the divi- 
sions, which cost study depended upon the assumption that citrus fruit 
ear mile cost is at least as high as the average of system car mile costs. 
After referring to the difficulty of producing actual cost figures, the 
Court held that the criticisms of these figures made by appellees were 
substantial, and in conclusion said: 


‘“‘We conclude that the evidence is not sufficient to establish with re- 
quisite certainty what has been or will be the cost of the service cover- 
ed by by prescribed divisions and that the district court rightly dismissed 
the suit. 





Recent Decisions of the Commission in Rate, Rule 
and Service Cases 


By Lawrence CHAFFEE, 
Commerce Attorney, Illinois Central Railroad 


AGGREGATE OF INTERMEDIATES 


F. S. A. No. 15834, Automobiles and Chassis to Chicago, Div. 2. 
Rail carriers established reduced rates on automobiles from Michigan 
points to Chicago to meet truck competition. In some instances, the 
combinations over Chicago from the same origins to destinations be- 
yond Chicago cut the published through rates. Relief from the aggre- 
gate of intermediates was sought. Found that truck competition to 
Chicago was greater than to points beyond, so relief was granted based 
upon principles announced in AUTOMOBILES AND Parts TO LOUISIANA AND 
ArKansas, 211 I. C. C. 323, and Commoprry Rares tn OFrFictaL TErRI- 
tory, 209 I. C. C. 702. 


ALLOWANCES 


Ex Parte No. 104—Practices of Carriers, Part II, Terminal Ser- 
vices, 48th Supplemental Report—John Morrell & Company Terminal 
Allowance, Division 3. Where no one of several carriers serving a plant 
could reach over its own rails all of the points of loading and unloading 
within the plant, it was held that no duty devolved upon the carriers to 
pool their switching services in order to accommodate the industry when 
they could not perform the services with their own power at their con- 
venience and free from interference. 

The fact that carriers in performing services necessary to spot cars 
on their team tracks may be required to move the cars greater distances 
from their yards than would be required in moving cars from the same 
yards to loading or unloading platforms within the properties of an in- 
dustry does not justify payment of an allowance to the industry when 
it clearly appears that the industry does not desire to have the individual 
carriers perform switching services to and from the plant location and 
when such switching would extend the carriers’ services beyond their 
own rails. 


Lone AND SHort Haut CiLavusE 


F. 8. A. No. 15964—Grain and Products from New York Points. 
Division 2. Relief sought via indirect routes to meet reduced rates on 
grain and grain products via direct routes established to meet truck 
competition and to permit mills on indirect routes to compete with mills 
on direct routes. No departures existed via the direct routes. Relief 
granted. 
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F. 8. A. No. 16197—Sheerin, Tex. Class and Commodity Rates. 
Division 2. Relief granted to permit establishment of rates from and to 
points on newly constructed line in conformity with rates from and to 
adjacent points on old lines. 


F. 8. A. No. 15965—Salt from Grand Saline, Texas. Division 2. 
Rates on bulk salt from Grand Saline, Texas, to certain Texas destina- 
tions where the consumption was substantial formerly were only slightly 
over rates from Louisiana producing points. Subsequently the rates 
from the latter points were reduced to meet water competition. Grand 
Saline lost its share of the business. Reduced rates from Grand Saline 
proposed to re-establish the competitive relationship with Louisiana 
mines. Relief to permit continuance of higher rates to intermediate 
points granted on basis of market competition. 


F. 8. A. No. 15239—Soap from New England and Trunk-Line 
Territories, Division 2 on further hearing. Relief granted to permit 
the establishment of truck compelled rates on soap from points in 
trunk-line and New England territories to border destinations in the 
western portion of trunk-line territory via routes operating through 
higher-rated C. F. A. territory where truck competition from the inter- 
mediate origins had not been encountered. 


MISsROUTING 


I. C. C. No. 27078—E. F. Middleton, Inc., v. Norfolk Southern R. 
Co., Division 4. The complainant sold lumber to the Western Mary- 
land Railway under a contract of sale which provided that the Western 
Maryland should receive a line haul on the shipment. The complain- 
ant delivered the shipment to the Norfolk Southern Railroad with 
routing instructions, ‘‘cheapest way.’’ The same rate was in effect via 
several routes some of which did not include the Western Maryland, 
and the Norfolk Southern agent routed the shipment over one of the 
latter routes. Held that the Norfolk Southern agent was not presumed 
to know of the contract or that the Western Maryland would accept 
delivery only on its own line, and that the shipment was not mis- 
routed. 


PREFERENCE AND PREJUDICE 


F. 8. A. No. 15834, Automobiles and Chassis to Chicago, Division 
2. Rail carriers established reduced rates on automobiles from Michi- 
gan points to Chicago to meet truck competition. In some instances, the 
combinations over Chicago from the same origins to destinations beyond 
Chicago cut the published through rates. Relief from the aggregate of 
intermediates was sought. Objection by truckmen that extension of 
store-door delivery at Chicago, but not at intermediate points, created 
undue preference at Chicago and undue prejudice at intermediate 
points disregarded because no shipper who might be affected by the situ- 
ation voiced opposition. 
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I. & S. No. 4122, Automobiles to Southern Ports for Export, entire 
Commission, Commissioner Splawn concurring in part, Chairman Ma- 
haffie dissenting part. The suspended schedules provided increases in 
the joint export rates on automobiles, C. L., from Indiana, Michigan and 
Ohio points to south Atlantic, Florida and Gulf ports. Under the pres- 
ent rates, the Southern ports enjoy an advantage under the north Atlan- 
tic and Canadian ports. The suspended rates are higher than the pres- 
ent rates to these other ports. It was found that proposed rates would 
not result in undue prejudice to the Southern ports and undue pref- 
erence to the north Atlantic ports because they were on a lower level, 
distance considered, than the present rates to the north Atlantic ports. 
It was found that rates to New Orleans higher in amount than contem- 
poraneously maintained to St. John and Halifax would be unduly 
prejudicial to New Orleans and unduly preferential to the Canadian 
ports. This finding did not run to rates from Detroit as the rates from 
that origin are controlled by a line which did not participate in the 
suspended rates. 


REASONABLENESS 


I. C. C. No. 27160, Grays Harbor Pulp & Paper Company v. Atchi- 
son, Topeka and Santa Fe Railway Company. Division 2. Complain- 
ant’s attack upon one factor of a through charge unaccompanied by 
proof of the unreasonableness of the through charge held not to show 


violation of Section 1, citing Great Northern Ry. v. Sullivan, 294 U. 8. 
458. 


I. C. C. No. 27128—Mirific Products Company v. Baltimore & Ohio 
Railroad Company, Division 4. The mere showing that the rate as- 
sessed on raw material was the same as the rate assessed on finished 
products made from the raw material does not prove that the rate was 
unreasonable for application upon shipments of raw material even 
though the rate was subsequently reduced. 


RecrprocaLt SwitTcHIne 


I. & 8. No. 4088—Reciprocal Switching at Detroit, Division 2. 
Increased charges proposed by the Pere Marquette, Wabash and Penn- 
sylvania for switching traffic from connecting lines at Detroit, Mich., 
to the Detroit Union Produce Terminal ordered cancelled because the 
increases were designed as compensation for the costs incurred by the 
Union Belt of Detroit, a non-common carrier switching line owned 
jointly by the Pere Marquette, Wabash, and Pennsylvania, in perform- 
ing the major portion of the physical switching operations to and from 
the Produce Terminal. 


Repuctions to Meet Truck CoMPETITION 


F. 8. A. No. 15834—Automobiles and Chassis to Chicago, Division 
2. Rail carriers established reduced rates on automobiles from Michi- 
gan points to Chicago to meet truck competition. In some instances, the 
combinations over Chicago from the same origins to destinations beyond 
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Chicago cut the published through rates. Relief from the aggregate of 
intermediates was sought. Intervening truckmen claimed that relief 
would be contrary to provisions of Section 500 of the Transportation Act 
and Section 202 of the Motor Carrier Act. Found that rates estab- 
lished under temporary relief had enabled applicants to regain only 
some of traffic from the trucks, all of which formerly had been handled 
by applicants. Transportation Act, 1920, does not relate to motor ve- 
hicles. Division would not withhold relief when same objections had not 
caused suspension of reduced rates when published under temporary 
relief. 


REPARAPION 


I. C. C. No. 26895—Elgin Butter Tub Company v. Ann Arbor Rail- 
road Company et al., entire Commission, Chairman Mahaffie and Com- 
missioner McManamy dissenting. The manufacturer of a shipping con- 
tainer, the use of which was authorized by the governing classification 
only upon payment of a penalty charge was held not entitled to recover 
amount paid by it either directly to carriers or to purchasers who in 
turn had paid penalty charges on shipments forwarded in such containers 
when the manufacturer was neither consignor nor consignee of such ship- 
ments and had not received any assignments from the real parties in 
interest. 


TarirF INTERPRETATION 


I. C. C. No. 26472, et al., Armour & Co. v. Chicago, B. & Q. R. R. 
Co., et al., entire Commission, Chairman Mahaffie and Commissioners Lee 
and Tate dissenting. An agency tariff publishing commodity rates on 
packing-house products, L. C. L., from Western Trunk Line origins to 
destinations in Mississippi Valley territory contained an intermediate 
origin rule following the Rule 27 form. Higher class rates on the same 
commodities were published in another tariff from intermediate origins 
not included within the territory purported to be covered by the 
agency tariff as defined on its title page. The majority reversed Division 
5 and held that the intermediate origin rule applied at all intermediate 
points unless restricted in some more specific manner than the general 
provisions of the tariff or the information on the title page would pro- 
vide. The decision appears to be contrary to a number of prior deci- 
sions, discussed in Division 5’s report, which were not specifically 
overruled. 





SEVENTH ANNUAL CONVENTION 


ASSOCIATION OF PRACTITIONERS 


BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


Will be Held at the Mayflower Hotel 


WASHINGTON, D. C. 
October 29-30, 1936. 


An interesting and instructive program is being 
arranged and all members are urged to begin now making 
plans for attending this meeting. Full details with 
respect to the convention will be announced in the 
September issue of the JourNAL. 





